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INTERNAL REVENUE SERVICE 


(Levies on Unemployment Compensation Benefits and Denial 
of Travel and Away-From-Home Expenses to Construction 
Workers) 


TUESDAY, JUNE 24, 1958 


House oF REPRESENTATIVES, 
LreGaL AND Monetary AFFAIRS SUBCOMMITTEE 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10: 15 a. m., in room 1501, 
New House Office Building, Hon. John A. Blatnik (chairman of the 
subcommittee) presiding. 

Present: Representatives John A. Blatnik, George Meader, and 
William E. Minshall. 

Also present: Curtis E. Johnson, staff administrator; Jerome S. 
Plapinger, counsel; John L. Anderson, investigator, and Elizabeth 
D. Heater, clerk. 

Mr. Buiatrnix. The Legal and Monetary Affairs Subcommittee of 
the Committee on Government Operations will please come to order. 

Our hearings, which open this morning, are concerned with the 
economy and efficiency with which certain portions of the income-tax 
laws of the United States are being enforced by the Internal Revenue 
Service. Admittedly, the interpretation of tax policy and the equita- 
ble enforcement of tax law is a very difficult task. 

However, within the last few years the Internal Revenue Service 
has initiated and pursued certain actions which appear to be discrimi- 
natory with respect to certain taxpayers and which suggest that the 
Internal Revenue Service might better apply its energies to other 
activities. 

We are concerned specifically with two policies of the Internal 
Revenue Service in these hearings: 

(1) The levying on unemployment compensation benefits to 
satisfy delinquent income taxes; and 

(2) The disallowance to construction workers of travel and 
away-from-home expenses while in pursuit of their trade. 

We will address ourselves today to the first matter, relating to levies 
on unemployment compensation benefits. 

Since the enactment of the 1954 code, the Internal Revenue Service 
has been imposing levies on unemployment compensation payments. 
I wnderstand that IRS feels that it 1s compelled to do so under an 
amendment to the Internal Revenue Act of 1954; namely, section 633 
(c), which provides that “notwithstanding any other law of the 
United States, no property or rights to property shall be exempt from 
levy other than the property specifically made exempt” by subsection 
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(a) of this section which grants exemptions for wearing apparel, 
schoolbooks, fuel, provisions, furniture and personal effects, business 
books and tools. 

However, section 3304 (a) of the code seemingly proscribes such 
levies since it prohibits withdrawal from the unemployment fund of 
any State except for the payment of unemployment compensation and 
refunds of moneys erroneously paid into such funds. 

The Internal Revenue Service must make a choice as to the direction 
it shall take considering the apparent conflict between these two provi- 
sions and the statute. As a general matter, it would seem inadvisable 
for the Government to preempt funds paid to a taxpayer while he is 
unemployed. Obviously, the protection of unemployment benefits 
by the statute were placed in the act to assure at least a minimum 
income to persons while unemployed. 

However, while recognizing that in some cases, such levy could 
defeat the intended purpose of unemployment benefits, Internal Reve- 
nue contends that there is no exemption for unemployment compensa- 
tion from levies for the collection of delinquent taxes. 

We come now to the efficiency of the Internal Revenue Service in 
pursuing this policy. The Commissioner of Internal Revenue must 
determine how best to apply the manpower at his disposal in order to 
realize the greatest return in terms of collected taxes. It would appear 
that only a minimal return could be expected from the relatively small 
amounts involved in these cases. 

Further, it would appear that the efforts of Internal Revenue Service 
personnel might be more profitably addressed to the returns of tax- 
payers whose income is not dependent on unemployment compensation 
checks. Such audits would undoubtedly provide a much more sub- 
stantial yield in tax revenue. 

In order to get a more complete picture of this matter, the subcom- 
mittee has invited, as its first witness, Mr. T. Marx Huff, chairman of 
the legislative committee of the Interstate Conference of Employment 
Security Agencies and executive director of the Mississippi Employ- 
ment Security Commission. 

We appreciate and want to express our appreciation for the special 
effort you made, Mr. Huff, in helping us with this matter, and in pre- 
paring your testimony and in appearing before us this morning. 

Mr. Huff, I understand you have a prepared statement with you, but 
before you proceed, for the record, for the information of the commit- 
tee who may not have become acquainted with you, will you give us a 
brief biographical sketch of your background, and your record of 
experience, and your interest in this field ? 
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STATEMENT OF T. MARX HUFF, CHAIRMAN, LEGISLATIVE COM- 
MITTEE, INTERSTATE CONFERENCE OF EMPLOYMENT SECURITY 
AGENCIES, AND EXECUTIVE DIRECTOR, MISSISSIPPI EMPLOY- 
MENT SECURITY COMMISSION, ACCOMPANIED BY SAMUEL C. 
BERNSTEIN, COMMISSIONER, PLACEMENT AND UNEMPLOY- 
MENT COMPENSATION OF THE STATE OF ILLINOIS, PAST PRESI- 
DENT AND VICE CHAIRMAN, LEGISLATIVE COMMITTEE, INTER- 
STATE CONFERENCE OF EMPLOYMENT SECURITY AGENCIES 


Mr. Hurr. Yes, sir. 

Mr. Chairman, I have been in this program only 2 years. I am 
the executive director of the Employment Security Commission of 
the State of Mississippi. I have served this year as the chairman of 
the legislative committee of the Interstate Conference of Employment 
Security Agencies. 

I am a lawyer and I have been in the general practice of law since 
1946. 

Prior to 1946 I was in Washington, D. C., and for 9 years of that 
time I was reference assistant for the United States Supreme Court. 

So far as this particular program is concerned, my acquaintance 
is a short one. As chairman of the conference legislative committee, 
I have brought a prepared statement. 

In addition, I have accompanying me, sir, Mr. Samuel C. Bern- 
stein, who is commissioner of placement and unemployment compen- 
sation of the State of Illinois. Mr. Bernstein has been in the pro- 
gram for quite a while, and I would be glad for him to give his own 
account of his experience in this service, 1f the chairman would like to 
have it. 

Mr. Bernsrerin. My name is Samuel C. Bernstein. I am the person 
identified just now by Mr. Huff. 

Prior to being commissioner of the Illinois agency, I was a member 
of the legislative reference bureau drafting legislation for the State 
of Illinois. Immediately prior thereto I practiced law for a period 
of 4 years. My service with the Illinois agency began in 1937 and 
has continued uninterruptedly since. 

Mr. Buatrnix. Mr. Huff, would you continue with your statement, 
please ? 

Mr. Horr. Thank you, sir. I will refer to my printed statement, 
sir, and will read it. 

Mr. Buatnix. If you will, please. 

Mr. Hurr. Mr. Chairman and members of the committee, my name 
is T. Marx Huff. I am executive director of the Mississippi Employ- 
ment Security Commission, and chairman of the legislative commit- 
tee of the Interstate Conference of Employment Security Agencies. 
My appearance here today is in my capacity as chairman of the con- 
ference legislative committee. 

Our conference supports the exemption of unemployment benefits 
from Federal tax levies. Such levies are contrary to State unemploy- 
ment-compensation laws, and, we believe, to the purposes of unem- 
ployment compensation. 

Each State unemployment compensation law provides that rights 
to unemployment compensation benefits shall be exempt from levy, 
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execution, attachment, or any other remedy for the collection of debt. 
These provisions are expressions of State policy. The parallel policy 
of the Congress is expressed in section 3304 (a) (4) of the Internal 
Revenue Code, which prohibits withdrawals from the unemployment 
fund of any State except for the payment of unemployment com- 
pensation and refunds of taxes. For more than 20 years this pro- 


vision has been interpreted to require the exemption from levy which 
all State laws contain. 


Prior to 1954, the Internal Revenue Code was interpreted to exempt 
unemployment compensation benefits from Federal law. 

At this point, with your permission, I would like to enter into the 
record Revenue Rule 54-171 on the subject of distraint of personal 
property, with particular reference to this subject. 

Mr. Biatnrx. What is the date of that ruling, Mr. Huff? 

Mr. Hurr. We have only the designation 54-171. The 54 would 
indicate the particular decision, as I understand it, in the 1954 series. 

Mr. Biatnix. Without objection, it is so ordered. 

Mr. Hurr. Yes, sir. 

(The document referred to is as follows :) 


SUBCHAPTER C.—DISTRAINT 
Part 1.—DIsSTRAINT OF PERSONAL PROPERTY 


SECTION 3692.—LEVY 
Rev. Rul. 54-171 
Notices of levy to collect delinquent Federal taxes should not 
be served upon a State employment commission for the purpose of 
reaching weekly benefits payable to an unemployed taxpayer. 


Advice is requested whether the Federal Government, in the collection of 
Federal taxes, will follow the provisions of a State statute which, among other 
things, exempts from levy execution, attachment, or any other remedy whatso- 
ever provided for the collection of debt, unemployment benefits payable to a 
taxpayer by the State employment commission. 

State exemption laws are inapplicable per se to debts, including taxes, 
due from a citizen to the United States. United States v. Howell, 9 Fed. 674. 
However, ah become applicable when made so by Congress itself. Fink v. 
O’Neil, 106 U. S. 272, ae The matter was summarized in Bank of the United 
States v. Halstead, 23 U. S. 51, 63, where the Supreme Court of the United States 
said: 

“An officer of the United States cannot, in the discharge of his duty, be 
governed and controlled by State laws, any farther than such laws have been 
adopted and sanctioned by the legislative authority of the United States.” 

Section 1601 of the Internal Revenue Code, relating to credits against tax 
on employers of eight or more, provides in part as follows: 

(a) CONTRIBUTIONS TO STATE UNEMPLOYMENT FuNpDS.— 

“(1) The taxpayer may, to the extent provided in this subsection and 
subsection (¢c), credit against the tax imposed by section 1600 the amount 
of contributions paid by him into an unemployment fund maintained during 
the taxable year under the unemployment compensation law of a State 
which is certified for the taxable year as provided in section 1603. 

* * * oa *¥ t * 


“(¢e) Limit on ToTat Crepits.—The total credits allowed to a taxpayer under 
this subchapter shall not exceed 90 per centum of the tax against which such 
credits are allowable.” 

Section 1603 of the Code provides, in part, as follows: 

“(a) REQUIREMENTS.—The Social Security Board (now the Secretary of 
Labor) shall approve any State law submitted to it, within 30 days of such sub- 
mission, which it finds provides that— 


+ * * * * * * 
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“(4) All money withdrawn from the unemployment fund of the State 
shall be used solely in the payment of unemployment compensation, exclu- 
sive of expenses of administration, and for refunds of sums erroneously 
paid into such fund and refunds paid in accordance with the provisions of 
section 1606 (b) * * *.” 

The above-quoted provisions of the Internal Revenue Code evidence a Con- 
gressional intent that State unemployment compensation laws shall be approved 
and certified for purposes of securing the tax credit under section 1601 (a) of 
the Code only if the requirements under section 1603 (a) of the Code are met. 
Thus, it appears that Congress has expressly provided that State laws to be 
approved and certified must require, among other things, that all money with- 
drawn from the unemployment fund shall be used solely in payment of un- 
employment compensation and certain refunds. Accordingly, for a State un- 
employment compensation agency to use this money to satisfy outstanding 
Federal tax liabilities would appear to contravene Congressional intent. 

Under the provisions of section 1603 (¢) of the Code, the State laws are certi- 
fied each year, which indicates that the provisions thereof and the way in which 
they are administered are examined annually by the Department of Labor for 
the purpose of determining whether the above-mentioned requirements are met. 

In the instant case the State law has been approved and duly certified. (For 
certification as to 1953, see 19 F. R. 147, dated January 8, 1954.) 

In the light of the foregoing, it is clear that Congress intended the State em- 
ployment commissions to use the money from the unemployment funds solely 
for the payment of unemployment compensation and certain refunds, and not for 
any other purpose. Accordingly, notices of levy to collect delinquent Federal 
taxes should not be served upon the State employment commission for the pur- 
pose of reaching weekly benefits payable to an unemployed taxpayer. 


Mr. Hurr. Then I would only paraphrase from this, unless the 
committee would like to have the entire ruling read in. 

Mr. Biarnrk. Would you summarize that ? 

Mr. Horr. I will do that. [Reading :] 

Notices of levy to collect delinquent Federal taxes should not be served upon 
a State employment commission for the purpose of reaching weekly benefits pay- 
able to an unemployed taxpayer. 

The conclusion was that in the light of the foregoing, referring to 
the provisions of law, that Congress intended the St: ite employment 
commissions to use the money from the unemployment fund solely for 
the payment of unemployment compensation, and certain refunds, 
and not for any other purpose. 

Accordingly, notices of levy to collect delinquent Federal taxes 
should not be served upon a State employment commission for the 
purpose of reaching weekly benefits payable to an unemployed tax- 
payer. 

Mr. Praprneer. The sections that are referred to in that ruling are 
sections in the 1939 code, Is that correct? 

Mr. Hurr. That is our understanding. 

Mr. Priaptncer. Not the 1954 code. 

Mr. Hurr. Not 1954. Sections 1601 and 1603 are the sections par- 
ticularly referred to. Also 1606 (b). 

Mr. Prarrncer. So that prior to the enactment of the 1954 code 
there were no levies on unemployment compensation under the 193% 
code. Is that correct? 

Mr. Hurr. That is right. 

Mr. Bernstern. These sections are specifically devoted to the treat- 
ment of unemployment compensation funds—the provisions referred 
to in the Internal Revenue Code. These are specific provisions ap- 
plicable to unemployment compensation. 

Mr. Prarrncer. And the 1954 code contains the same provisions? 
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Mr. Bernsrern. That is correct. There has been no change in 
that language. 

Mr. Prarrncer. Except the addition of section 6334 (c), I believe. 

Mr. Bernstein. That is correct. 

Mr. Horr. Which we will point out. 

However, pertinent sections in the Internal Revenue Code of 1954 
(secs. 6331, 6332, and 6334 (a)) have been interpreted to authorize 
such levies. A delicate problem is created, therefore, in that the policy 
and practice of the Internal Revenue Service places the Federal Gov- 
ernment in the position of resorting to actions which the Federal 
Government prohibits on the part of the States. In a survey made 
last year—1957—27 States reported that levies had been made on 
unemployment compensation payments in their States. With your 
permission I would like to introduce a report on this survey in the 
record at this point. 

Mr. Buatnix. Mr. Huff, for the record and our information, who 
made that report on the survey ? 

Mr. Horr. It was prepared for the Interstate Conference of Em- 
ployment Security Agencies, whom I represent here today, by its 
executive secretary here in Washington. 

me, Buiatnik. Without objection, it may be made a part of the 
record. 

Mr. Meraper. Reserving the right to object, Mr. Chairman, I would 
like to inquire first of all as to the source or the authority for this 
document which has been handed to me, entitled “Subchapter C—Dis- 
traint,” and ask whether or not that perhaps should not be included in 
the record first. I want to know if it is some official document. 

Mr. Piarincer. He referred to that before, Mr. Meader. 

Mr. Hurr. That is correct. 

Mr. Puarrncer. It has been introduced into the record. 

Mr. Buatrnirx. We have already put this in the record. 

Mr. Mraper. When ? 

Mr. Buatrnix. Just before. (See p.4.) 

Mr. Meaper. He read from it, but I did not know it was in the 
record. 

If so, who prepared it ? 

Mr. Puapincer. It is a Treasury Department ruling. 

Mr. Meaper. What is the date of it? 

Mr. Piarincer. Mr. Huff did not know the date, but the “54” would 
indicate it was published in the year 1954. 

Mr. Buatrnix. The year 1954, with a dash 171 is the series of rulings 
for that year. 

Mr. Horr. Yes, sir. 

Mr. Meaper. What is the second document? Do we have a copy 
of that? 

Mr. Puiarincer. You have that next to you. 

Mr. Meaper. Is that from this Interstate Conference of Employ- 
ment Security Agencies ? 

Mr. Puaprncer. Yes. The white sheet he is talking about is the 
result of the surveys in here. 

Mr. Meaper. I do not have any objection to it. I have withdrawn 
my reservation. 

Mr. Horr. I will identify it further in my statement. 
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Mr. Biarnr«. Go ahead, please, and identify the document com- 
pletely. 

Mr. Horr. Yes, sir. 

Resolution No. 4 adopted by the Los Angeles annual meeting of the 
Interstate Conference of Employment Security Agencies directed 
conference officers to seek an amendment to Federal law which would 
exempt unemployment compensation from Federal levy. At the direc- 
tion of the national executive committee, the conference secretary sent 
out on March 15, 1957, a questionnaire on Federal levies on unemploy- 
ment compensation payments. Each one of the States responded 
promptly and this is the report of the results of that questionnaire 
prepared, as I said, by our executive secretary here in Washington. 

Mr. Buarnix. Mr. Huff, you are asking to have the report included 
with your statement ? 

Mr. Hurr. That is correct. 

Mr. Buarntik. If there is no objection, it will be so ordered at this 
point. 

(The document referred to is as follows :) 


Report ON LEVIES BY THE INTERNAL REVENUE SERVICE ON UNEMPLOYMENT COM- 
PENSATION PAYMENTS” 


In March 1957 the national executive committee of the Interstate Conference 
of Employment Security Agencies authorized the distribution to its member 
employment security agencies of a questionnaire asking for information on 
levies by the Internal Revenue Service on unemployment compensation payments 
due a claimant who owes delinquent Federal taxes. Member agencies were 
asked to include levies made since 1954 on State unemployment compensation 
payments, unemployment compensation for veterans, and unemployment com- 
pensation for Federal employees. All member agencies having unemployment 
compensation laws, including the 48 States, the District of Columbia, Alaska, 
and Hawaii, returned their questionnaires. 

: 


NUMBER OF LEVIES IN EACH STATE 


Twenty-seven State employment security agencies reported that levies had 
been made by the Internal Revenue Service on unemployment compensation 
payments in their States. Twenty-four agencies reported that no levies had 
been made. Of the 24, 3 reported that the Internal Revenue Service had dis- 
cussed levies with them, but that no action followed the discussions. 

The number of levies made in each of the 27 States varied from 1 in 7 States 
to 52 in 1 State. A distribution of the States by number of levies is given in the 
table below : 


Classification of States by number of levies 


Number 

Number of levies: of States 
We is ie edt ee i aie 
Di cis capitis ly sie enn ty dn hd whi wis eles a Sadi, “ele edt ke nie ee 8 
Ss nah nen isis sce femme Sins shh bb dens sp ln bnepchden aaa ID pte th cas sdlbasic ane a aa ttee Shite 4 
Goce ei th boleh St gels Gs eS eS et ee 2 
Bi a a ek Pe ee ee Ul lo oo See 1 
On Si i es a bles hc beac elaledebttredtbtebaghths bibheshnteetited sae 1 
Ocean ek Oe. eee 28 2 
ee Sh de ee) ete OU ik J Oe ee ee iS ir eo 1 
OIE Th is acch Sintncilp a sn ke ge cia ess nna 1 
OTH in enti ek oa ek ee ee Cea 27 





1 This report was prepared in April 1957 by the office of the executive secretary, Inter- 
state Conference of Employment Security Agencies, room 5212, Department of Labor 
Building, Washington, D. C. 
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NUMBER OF LEVIES IN EACH INTERNAL REVENUE SERVICE REGION 


Levies made in each of the Internal Revenue Service regions varied from a 
low of 1 in 2 regions to a high of 76 in 1 region. Levies in the remaining regions 
numbered (from low to high) 3, 6,10, 10, 11, and 33. 


AMOUNT OF LEVIES 


Twenty-one of the twenty-seven States in which levies have been made re- 
ported the amount of each levy. The amount of each levy in the 21 States 
reporting varied from $8 to $452. A distribution of levies by amount is given 
in the table below: 

Classification of levies by amount 


Amount of levy Number 
wpe cope Ek ee ee re I FO ee ee ie 34 
pee et le ee la ee ge eed Eo DP err LT eB 26 
ae cert coe ee eee I ee ES ee 6 
I a se ee 2 
ENS SS SRR ES ee ae ee Se ia Sel BL Pee Se 4 
ert A U5. 9U OY tO ts et se) SI Lee Tet an 1 
aD i Nl el es 6 
aneetaton hot avaiable fi ou8 tt ccs Setiee st beeen de 72 





STATE ACTION ON LEVIES 


Fourteen State employment security agencies reported that they had com- 
plied with the levies made on unemployment compensation payments. One State 
reported that, upon authorization from the Federal Bureau of Employment 
Security, it complied with levies involving only unemployment compensation 
for veterans payments. It held up levies involving State unemployment com- 
pensation payments pending a ruling of the State attorney general. Three States 
reported that the claimants involved had ceased filing claims at the time the 
levies were made. Consequently, the question of compliance did not come to 
issue. In 2 States the levies were withdrawn after discussions between Internal 
Revenue Service and State employment security officials. Two States reported 
that they would not comply unless ordered to do so by a court of competent 
jurisdiction. One State reported that it did not comply because the levies did 
not satisfy the garnishment law of the State, a condition which Federal courts 
have held must be met. Two States reported that they did not comply because 
of advice from their attorneys general that their laws prohibited levies, and 
2 States reported, without explanation, that they did not comply. 


COMMENTS BY STATE EMPLOYMENT SECURITY AGENCIES 


State employment security agencies were invited to comment on levies by the 
Internal Revenue Service on unemployment compensation payments. Excerpts 
from some of the comments are given below. 

“Our position is that unemployment insurance benefits are not a debt a State 
owes to an individual, but a benefit paid to accomplish a specific social purpose 
for the benefit of society as a whole.” 

“The attorney general’s recommendation was that the amount of benefits in 
controversy be withheld from the claimant, but that it not be paid over to the 
Director of Internal Revenue until an order is entered by a court of competent 
jurisdiction relieving the director of labor of all liability to the United States or 
to the employee. No court action has as yet been taken by the Internal Revenue 
Department, and we are holding the benefit checks until such time as court 
action is taken.” 

“Tn some cases it does not appear that they are ‘flagrant’ as set out in the rules 
and regulations, before resorting to levy against unemployment compensation. 
It appears that the Internal Revenue Service is taking the easiest method of 
collection and using the employment security agencies as their ‘collection 
agencies.’ It is not so bad in the case of single persons or those without 
dependents, but it is almost taking away the money intended for food and 
living expenses from fathers and mothers with dependent children. Such per- 
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sons eventually return to work and the law relative to collection of delinquent 
income taxes is ample and sufficient to enable the Internal Revenue Service to 
collect the taxes from current wages, as they are not exempt from seizure. The 
levy action of the Internal Revenue Service defeats, at least in part, the intent 
of ‘unemployment compensation.’ In some cases it may force such taxpayers 
to go to some ‘relief agency’ for food. The Employment Security Act prohibits 
a levy or any form of attachment for State or ordinary debts, so long as the 
amount remains in the form of unpaid benefits or an uncashed warrant. The 
enforced collection of Federal income taxes from these benefits by means of 
Internal Revenue Service levy, defeats or circumvents the Employment Security 
Act.” 

“Having had no experience, we can’t definitely say what action we would take 
if we were confronted with such a levy.” 

“Our act specifically states that the rights to benefits shall be exempt from 
levy. The Federal agency felt that this did not mean their levy, but our agency 
felt that it would not comply with the levy until such time as the court instructed 
it to do so. The matter was not taken up with the courts; it was, apparently, 
abandoned by the Federal agency.” 

“We have had no attempt made by the Internal Revenue Service to levy against 
any of our claimants. If there had been and if there is going to be we intend 
to bring the matter to court. Our law provides as follows: ‘Benefits which are 
or may become due under this chapter shall not be assigned, pledged, encumbered, 
released, commuted, or trusteed before payment; and when paid shall, as long 
as they are not mingled with other funds of the beneficiary, be exempt from all 
claims of creditors, and from levy, execution, and attachment or other remedy 
now or hereafter provided for the recovery or collection of debt, which exemption 
may not be waived.’ ”’ 

“We did not comply with the levies because they did not satisfy the garnish- 
ment law of the State, which the Federal courts have held must be done.” 

“One levy was withdrawn. One benefit check withheld for only a very short 
time, was mailed to claimant upon withdrawal. Other than above, no notices 
of levy have been actually served on the agency. However, in two other instances 
levies were ‘threatened’ but notices thereof were not served.” 

“The district director contacted me and I informed him that we would not 
honor any levy. Nothing further has been heard.” 

“The Attorney General indicated we had no authority to comply, so the 
Internal Revenue Service was notified accordingly, and no further action was 
taken.” 

“We complied upon advice of department’s legal counsel.” 

“Our State has been signally fortunate in not having had some of these levies 
placed against it and I can say unqualifiedly that if such does arise, I shall refuse 
to accept or honor the attachment. I am unalterably opposed to the principle 
involved, namely, that the Federal processes should be allowed to be attached 
to unemployment compensation payments. It appears to me that it is in conflict 
with the general philosophy behind the whole act wherein the benefits are paid 
almost on a subsistence level to claimants between periods of employment. My 
thinking is clearly expressed in this area in a bill which has already been ap- 
proved by our House of Representatives and has tentative approval of the 
Senate. In this bill you will find that two words are added ‘or taxes,’ and it is 
the addition of these two words which expresses my feelings. It may be that 
the law itself, if thus amended, will be ruled to have no force and effect when 
in conflict with the Federal regulations pertaining to the same, but it is equally 
certain that the opinions expressed therein will be the opinions and/or the in- 
tentions of our legislature that said levies be not applied in such matters.” 

“We comply with the levy if the claimant is in compensable status.” 

“Our legal staff has conferred with the State attorney general’s office re- 
garding these levies, and the right of the Federal Government to levy on the 
moneys is definitely challengeable.” 

“This agency is strongly in favor of an amendment to Federal law which will 
exempt unemployment compensation from Federal levy. It is an anomaly 
that the unemployment insurance benefits of a person who is unemployed and 
presumably needs these moneys to tide him and his family over until he is again 
employed should be subject to levy for taxes when these benefits cannot be 


levied against for other more pressing debts such as rent, clothing and sub- 
sistence.” 
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“Two or three levies were involved to the extent that IRS representatives dis- 
cussed possible levies with the agency but after the discussion no action was 
taken.” 

“Our unemployment compensation law is very specific on the matter of as- 
signment or attachment of unemployment compensation. The law provides: 
‘No assignment, pledge, or encumbrance of any right to compensation which is 
or may become due or payable under this act shall be valid, and such rights 
to compensation shall be exempt from levy, executive, attachment, or any other 
remedy whatsoever provided for the collection of debt.’ The law is also spe- 
cific with respect to exemptions to assignment or attachment of unemployment 
compensation. We readily recognize the authority of the Federal Government to 
levy upon compensation. However, since our law fails to provide for such levies 
and because the levies might cause undue hardship to the beneficiaries, we are 
not in sympathy with the United States Internal Revenue practice of levying 
upon unemployment compensation benefits,” 

“It is my opinion that the intent of the programs under which we operate 
would be, to a limited extent, perverted by such action on the part of the In- 
ternal Revenue Service. Every effort should be made to the end that the Federal 
law is amended to the extent that such unemployment compensation payments 
are exempt from Federal levy.” 

“Tf any levies are made, we will not comply.” 

“We have complied in all cases where payable claims had been filed.” 

“T am very much in favor of the Internal Revenue Department discontinuing 
these levies. Unemployment compensation is paid to individuals who are out 
of work and to tide them over until such time as they can secure a job, and 
it does not seem to me that this money should be taken away from them for 
such purposes as Federal incomes taxes.” 

“If the Collector of Internal Revenue issued to all district collectors of internal 
revenue a policy statement that unemployment compensation warrants issued 
to claimants by States for unemployment compensation payments were exempt 
from Federal levy by the Internal Revenue Service, it would take care of the 
problem and it would not be necessary to amend the Federal law. It would seem 
that the respective Cabinet members could coordinate and handle the above 
problem.” 

“We consider diversion of unemployment funds under any unemployment in- 
surance program for payment of unpaid taxes or for any other type of debt 
to be completely contrary to the purposes of unemployment insurance legislation 
and to be damaging to the public good. We earnestly hope that appropriate 
Federal installation can be passed to combat this evil.” 


Mr. Buatnirg. Can you give us a further summary of this report 
now ? 

Mr. Horr. Yes, sir, I can. 

The subjects covered by this inquiry to the State agencies are shown 
here. Mr. Bernstein was, at the time of our taking this survey, the 
president of the conference, and I would like the permission of the 
chairman to ask Mr. Bernstein to review that report for us. 

Mr. Buatnix. Mr. Bernstein, will you please proceed with the sum- 
mary ? 

Mr. BernstTern. Yes, sir. 

This is rather unique. We got replies from every one of the 48 
States, the District of Columbia, Aieaka and Hawaii, in reply to 
the questionnaire sent to them concerning the issue of levies by the 
Internal Revenue Service on unemployment compensation benefit 
payments. This is the summary of the results: 7 States reported 1 
levy; 8 States reported 2 levies; 4 States reported 3 levies; 2 States 
reported 6 levies; 1 State reported 8 levies; another State reported 9 
levies; 2 States reported 10 levies; 1 State reported 15 levies; 1 State 
reported over 15 levies. 

A total of 27 States reported that there had been 1 or more levies, 
— only one of them being in excess of 15 levies in that particular 
tate. 
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Then we broke them down by internal revenue regions. I do not 
believe that that is too pertinent, at least not necessary to be orally 
commented on, but it will appear in the record. 

Now, the amount of the levies: 34 of them were under $50; 26 of the 
levies were between $50 and $99; 6 of the levies were between $100 and 
$149: 2 of the levies were between $150 and $199; 4 of the levies were 
between $200 and $249; 1 of the levies was between $250 and $299; 
and 6 of the levies were over $300. 

With respect to 72 of the levies which have been made, we had no 
information available as to the amount of the levy. 

It must be borne in mind that these levies are with respect to the 
amounts due and owing the Federal Government, and not with re- 
spect to the amounts which the State might be owing to a claimant in 
the way of unemployment benefits. It may only be a $15 check that 
would be available for levy in any partic ‘ular situation. 

We attempted also to include in this report an opportunity for the 
States to comment on the issue involved, and these comments are quoted 
verbatim in the report. These comments aim at trying to tell us what 
the States have done with respect to the levies that have been made. 

In most cases the States have tended to ignore them, although in 
some cases with their fingers crossed, because they just felt that the 
issue was such that they could not take it upon themselves to honor it 
without some legal support at the State level. Some of the attorneys 
general ruled for and some of the attorneys general ruled against 
the ability of the Internal Revenue Service to do this under present 
law. 

Others have suggested, instead of answering the question directly, 
certain methods of handling it administrativ ely at the State level. 

We in Illinois, as an illustration, have just held and done nothing, 
hoping that the Federal Government would take steps to enforce their 
levy and to see if we could get an adjudication of the issue through the 
courts. However, the Federal Government has not pressed in any sit- 
uation that I know of for a judicial determination of the issue of levy. 

Mr. Piarrncer. Have you had any discussions with the Chicago 
region in this connection ? 

Mr. Bernstein. No, not with the Chicago region, because they have 
just told us—we know on the basis of what they told us it is definitely 
policy set at the Federal level. 


Mr. Piaprncer. I mean, with respect to Federal attempts to execute 
and carry out the levy ? 

Mr. Brernstern. No. We just assumed that order would be coming 
from the Federal Government. We have never attempted to do it. We 
notified them we were holding it and they would have to proceed if 
they wanted to, but we have gotten no answers as to whether they are 
or not. 


Mr. Piapincer. But meanwhile you have not distributed the bene- 
fits ? 

Mr. Bernstern. That iscorrect. That isthe procedure we in Illinois 
followed. To describe it charitably, you would have to say that the 
situation at the State level was chaotic, and certainly deserves the con- 
sidered judgment of this committee and the Congress i in getting this 


situation resolved, because frankly, we think it is an unbearable one 
which needs resolution. 








12 INTERNAL REVENUE SERVICE 


Mr. Buatrnik. That completes your summary, Mr. Bernstein / 

Mr. Bernstein. Yes. 

Mr. Buarnix. Mr. Huff, please proceed. 

Mr. Hurr. We have negotiated with the Internal Revenue Service 
in an effort to obtain a different interpretation of the Internal Revenue 
Code. These negotiations were friendly and did result in clarification 
of policy, but the Internal Revenue Service does not feel that it can 
alter its basic position. Correspondence which represented the confer- 
ence position in the matter and the response of the Internal Revenue 
Service is found in the letter of Mr. Lee G. Williams, counsel for the 
legislative committee of this conference, to Mr. Russell C. Harrington, 
Commissioner of Internal Revenue, dated February 7, 1956, and Mr. 
Harrington’s reply, dated March 30, 1956. 

With. your permission, I would like to introduce copies of these let- 
ters in the record at this point. 


INTERSTATE CONFERENCE OF EMPLOYMENT SECURITY AGENCIES, 
Austin, Tex., February 7, 1956. 
Mr. Russet C. HARRINGTON, 
Commissioner, Internal Revenue Service, 
Washington, D.C. 

DrAR Mr. HAarrineton: Thank you for affording Mr. Bride, Mr. Curtis, and 
me the opportunity, on February 2, to discuss with you and your staff members 
the matter of Internal Revenue Service levies on unemployment compensation 
benefits. Thank you, too, for the opportunity of presenting this letter in behalf 
of the Interstate Conference of Employment Security Agencies which, as you 
know, is an organization of all State employment security agencies. 

You will recall that our discussion centered around three points: 

1. State unemployment statutes generally provide that rights to benefits shall 
be exempt from levy, execution, attachment, and any other remedy for the col- 
lection of debt. These provisions are expressions of State policy. 

2. The parallel policy of the Congress of the United States is expressed in 
section 3304 (a) (4) of the Internal Revenue Code of 1954 which prohibits with- 
drawals from the unemployment fund of any State except for the payment of 
unemployment compensation and refunds of taxes. 

3. The provisions of the Inte r nal Revenue Code dealing with levy and distraint 
provide a definition of ‘ ‘person’ ’ which appears not to embrace a sovereign State 
or its departments or agencies (sec. 6332 (c) of the Internal Revenue Code of 
1954). 

We attempted to make it clear that we are fully aware of your statutory duty 
to employ every authorized means to collect taxes which are due the United 
States. We recognized that unemployment compensation is definitely not listed 
in the eategories of property exempt from levy under the terms of section 6334 
(a) of the code. We pointed out, however, that subsection (c) of section 6334 
of the code is a general provision which, if it is improperly construed, might 
seem to nullify the specific congressional policy with respect to unemployment 
compensation which is expressed in section 3304 (a) (4) of the code. Par- 
ticularly, we pointed out that section 3304 (a) (4) requires that the unemploy- 
ment statute of each of the 48 States contain language expressly limiting with- 
drawals from the State unemployment fund to the payment of unemployment 
compensation and refunds of taxes. It seems quite unlikely that the broad 
terms of section 6334 (c) were intended to destroy the unmistakably specific 
Federal policy expressed in section 3304 (a) (4), which policy has, for about 
20 years, been bolstered and affirmed by the presence of the required provisions 
in the laws of the 48 States. 

It seems certainly to be arguable that the very wording of subsection (c) of 
section 6334 justifies the States’ insistence that the levy and distraint provisions 
of the code do not reach unemployment compensation benefit rights. The sub- 
section reads: 

“Notwithstanding any other law of the United States, no property, or rights 
to property, shall be exempt from levy other than the property specifically made 
exempt by subsection (a).” 

The italicized words accent the fact that it is the same law; to wit, Public 
Law 591, cited as the Internal Revenue Code of 1954, and, specifically, section 





INTERNAL REVENUE SERVICE 13 


3304 (a) (4) of this law, which proscribes withdrawals from unemployment 
trust funds for any purpose other than the payment of benefits and the refund 
of taxes. It is significant that subsection (c) does not say “any other provision 
of Federal law.” It says, instead, “Notwithstanding any other law of the United 
States.” “Other law” logically means a law other than the law which is being 
read. Certainly, all provisions of the Internal Revenue Code are provisions of 
the same law; that is, the code itself. Without belaboring the point, we urge that 
there is very great latitude for interpretation in the language of section 
6334 (c). 

It is to be noted in this connection that the States do not argue that a pro- 
vision of State law can produce an exemption from levy; rather, they point out 
that the law of the United States (Public Law 591) which provides for the levy 
is the law of the United States which likewise provides the exemption. No 
other law is involved. Subsection (c) of section 6334 of the code is a general 
provision of law which must yield to the specific provisions of and to the specific 
policy reflected by section 3304 (a) (4) of the same law, the code. This rule 
of statutory interpretation is firmly established. 

We who represented the States urged also that your counsel restudy the defi- 
nition of “person’’ set forth in subsection (c) of section 6332 which deals with 
the surrender of property subject to levy. Subsection (a) of section 6332 requires 
that “any person in possession of (or obligated with respect to) property or 
rights to property subject to levy upon which a levy has been made shall” sur- 
render such property or rights. Subsection (c) of the same section defines 
“person” : 

“The term ‘person,’ as used in subsection (a), includes an officer or employee 
of a corporation or a member or employee of a partnership, who, as such officer, 
employee, or member, is under a duty to surrender the property, or rights to 
property, or to discharge the obligation.” 

We urge that this definition is not broad enough to include a State or an 
agency or department of State government. This position is supported by the 
fact that the Congress found it necessary to provide, in subsection (a) of section 
6331 of the code, a companion provision dealing with levy and distraint, that levy 
‘an be made on the wages of an employee of the United States, the District of 
Columbia, or any other agency or instrumentality of either, by serving a notice 
of levy on his employer. This specific authorization for levy in the case of the 
Federal Government and the government of the District of Columbia argues 
very strongly that the omission of States and State departments from the defini- 
tion of “person” in the next succeeding section of the code was intentional and 
that the authorization of levies does not include authorization of levies on 
sovereign States in spite of the broad language of section 6334 (c) dealing with 
property subject to levy. 

It is to be noted that nowhere else in the sections of the code dealing with levy 
and distraint is there any authorization with respect to States and State agencies, 
such as the authorization contained in section 6331 (a) with respect to the Fed- 
eral Government, the District of Columbia, and their agencies or instrnmentali- 
ties. This omission is highly significant; particularly so, in view of the policy 
reflected by section 3304 (a) (4). 

We exptained that we are aware of Revenue Ruling No. 55-227, dealing with 
instrumentalities of a State, but we are not aware of any ruling or of any regu- 
lation under the code which enlarges the definition of “person” set forth in 
section 6332 (c). It is, of course, our position that we have been shown no 
statutory language in the code upon which such a ruling or regulation could 
properly be predicated. 

We exhibited, at the time of our discussion with you, several notices of levy 
which had been served on employees of the Texas Employment Commission. 
One of them was for a total sum of $12.73 for 1952 income tax. The unpaid 
balance was $6.73 and the statutory additions amounted to $6, for the $12.73 
total. Another levy was for 1949 additional income tax, the unpaid tax balance 
being $12 and the statutory additions amounting to $9.67, for a total of $21.78. 
Others were for larger amounts. These details are mentioned to call attention 
to the possibility that the administrative expense, both to your Service as well 
as to the State employment security agency, may well be greater than the tax 
realized. They are likewise mentioned in connection with your expressed policy 
of using the levy in connection with unemployment benefit rights only judiciously 
and as a last resort in stubborn or flagrant cases. 

You will recall that we suggested that in the event your counsel was able to 
justify these levies upon the basis of code provisions, you might wish to consider 
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some arrangement whereby a levy on unemployment compensation rights would 
be made in a particular case only upon express authorization by higher authority. 
That suggestion was, we said, a bit premature because we sincerely felt that 
your review of the policy questions involved, coupled with the distinct possibility 
that the levies are not required or authorized by the code, would obviate the 
necessity for its consideration. 

We did not, at our meeting, nor do we now, dwell at length upon the nature of 
an unemployment compensation benefit payment. You are fully aware that these 
small payments, approximating only a fraction of the unemployed worker’s regu- 
lar earnings, are provided, to quote from section 1 of the Texas Unemployment 
Compensation Act, ““* * * for the care of the justifiably unemployed during 
times of economic difficulty thereby preserving and establishing self-respect, 
reliance, and good citizenship.” The alternative to unemployment benefits is 
recognized to be private or public charity. 

It is, therefore, understandable that the administrator of a State unemploy- 
ment compensation program is placed in a dilemma when he is handed a levy 
upon the unemployment benefit rights of a claimant. Is he to disregard his 
State’s policy and those express provisions of his State law which prescribe that 
“benefits shall be exempt from levy, execution, attachment, or any other remedy 
whatsoever”? Or, is he to become “liable in his own person and estate to the 
United States” for refusing to surrender benefit rights protected by State law? 
It is no wonder that the State administrators who are confronted with this 
problem earnestly seek from you a solution firmly based upon high policy, both 
State and Federal, and upon the statutory language contained in the sections of 
the code mentioned. 

Thank you again for the spirit in which you received us, for your courtesy and 
for your understanding of our problem. 

Very truly yours, 
LEE G. WILLIAMS, 
Counsel, Legislative Committee, Interstate Conference of Employment 
Security Agencies. 


UNITED STATES TREASURY DEPARTMENT, 
Washington, March 30, 1956. 
INTERSTATE CONFERENCE OF EMPLOYMENT SECURITY AGENCIES, 
Austin, Ter. 
(Attention : Mr. Lee G. Williams, counsel.) 


GENTLEMEN: This is in reply to your letter of February 7, 1956, in which you 
request that a study be made of the statutory language of the pertinent sections 
of the Internal Revenue Code of 1954 on the subject of levy and distraint for the 
purpose of ascertaining whether a conclusion can be arrived at that State un- 
employment compensation benefits may not be levied upon for the collection of 
taxes. You call attention to a conference in this office on February 2, 1956, on this 
matter, and describe at length the points which were considered in the conference. 
Specifically these points are: 

1. State unemployment statutes generally provide that rights to benefits shall 
be exempt from levy, execution, attachment, and any other remedy for the collec- 
tion of debt. These provisions are expressions of State policy. 

2. The parallel policy of the Congress of the United States is expressed in sec- 
tion 3304 (a) (4) of the Internal Revenue Code of 1954 which prohibits with- 
drawals from the unemployment fund of any State except for the payment of un- 
employment compensation and refunds of taxes. 

3. The provisions of the Internal Revenue Code dealing with levy and dis- 
traint provide a definition of “person” which appears not to embrace a sovereign 
State or its departments or agencies. (Sec. 6332 (c) of the Internal Revenue 
Code of 1954.) 

You further suggest that in the event it is determined that levy may be made 
on these benefits under present code provisions, that consideration be given to 
establishing some arrangement administratively whereby a levy on unemploy- 
ment compensation rights would be made in a particular case only upon express 
authorization by higher authority. This was to avoid levy in those situations 
where amounts were small or hardship otherwise exists. 

Section 6331 of the 1954 code grants to the Secretary or his delegate the author- 
ity to levy upon all property and rights to property of a delinquent taxpayer ex- 
cept such property as may be specifically exempt from levy under section 6334 
of the code. Section 6334 exempts only certain wearing apparel, school books, 
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fuel, provisions, furniture, personal effects, and books and tools of a trade, busi- 
ness, or profession. Subsection (c) of such section provides that, notwithstanding 
any other law of the United States, no other property or rights to property shall 
be exempt from levy for collection of taxes due the United States. 

Pursuant to section 3304 (a) (4) of the code referred to in your letter, each 
State law under which unemployment compensation payments are made must 
provide that the funds in the State unemployment compensation account may be 
used only for the payment of benefits under the State law. This requirement 
constitutes one of the so-called State standards which must be satisfied as a 
condition precedent to certification of the State by the Secretary of Labor to the 
Secretary of the Treasury. Such certification is required each year for the 
purpose of qualifying the State for the allowance of a credit against the tax im- 
posed by the Federal Unemployment Tax Act for contributions paid by the State 
under its unemployment compensation law. A restudy of the above-mentioned 
sections of the code, as requested, reveals no real inconsistency since their respec- 
tive applications are not interrelated. 

Moreover, the regulations issued pursuant to section 6334 (c) of the 1954 code 
clearly provide that no property or rights to property are exempt from levy un- 
less the exemption is specifically provided in section 6334. (See sec. 301.6334- 
1 (ec), T. D. 6119, C. B. 1955-1, 145.) 


Report No. 1622 of the United States Senate Committee on Finance, to accom- 


pany H. R. 8300 (a bill to revise the internal revenue laws of the United 
States), states with respect to section 6335 (c) of the 1954 code, on page 578 
thereof, in pertinent part, as follows: 

“Subsection (c) of this section states that no property or rights to property, 
other than the properties specifically made exempt in this section, shall be exempt 
from levy by reason of any other law of the United States. Provisions of State 
law cannot grant an exemption from levy, and this subsection makes it clear that 
no other provision of Federal law shall exempt property from levy.” 

In regard to the contention raised that the omission of “States” from the 
definition of “person” in section 6332 (c) was intentional and that the code was 
not intended to authorize levy on sovereign States (notwithstanding the language 
of section 6334 (c) on the subject of property levy), section 7701 (a) of the 
1954 code, on definitions, reads: 

“(a) When used in this title, where not otherwise distinctly expressed or 
manifestly incompatible with the intent thereof— 

““(1) Person.—The term ‘person’ shall be construed to mean and include 
an individual, a trust, estate, partnership, association, company or corpora- 
tion.” [Italics supplied.] 

Subsequently, in the same section of the code, under subsection (b), an official 
interpretation of the meaning of the word “include” is presented, reading: “The 
terms ‘includes’ and ‘including’ when used in a definition in this title shall not 
be deemed to exclude other things otherwise within the meaning of the term 
defined.” The definition of the term “person” in section 6332 (c) is apparently 
of an “inclusive type” and does not, therefore, automatically exclude a State or 
its instrumentalities from being considered as persons. 

In State of Ohio v. Helvering (292 U. 8. 360), it was held that the term 
“person” may include a State within the meaning of section 3140 of the United 
States Revised Statutes, relating to internal revenue, which is the statutory 
precursor of section 7701 (a) (1) of the Internal Revenue Code of 1954 as above 
quoted. 

In view of the foregoing, it is concluded that adequate authority exists for 
levy upon State unemployment benefits for the collection of taxes. However, it 
is the policy to levy on income of this type only in flagrant and aggravated cases 
and where all other efforts to secure the cooperation of the taxpayer in the 
payment of the tax have been unavailing. To do otherwise would seem to defeat 
the purpose and intent for which the Federal and State statutes creating such 
income were enacted and in most cases would cause severe hardship on the 
individuals involved. 

We will again caution our field offices to avoid any levy action on unemploy- 
ment benefit cases which is not in strict accordance with the Service policy as 
stated above. At the same time we will insist that prior approval of such levies 
he exercised by the Chief, Delinquent Accounts and Returns Branch, the official 
responsible to the district director for the collection of all delinquent accounts 
in the area in which he serves. This function will not be redelegated. 

We have considered the propriety of establishing monetary limitations on 
amounts which should be subject to levy. Our view is that this is but one of 
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several factors which must be taken into account in arriving at a decision to 
levy. I am sure that you appreciate the fact that there may be instances where 
the flaunting of the law is so aggravated that we must proceed with involuntary 
collection action although the cost thereof exceeds the revenue produced. In 
reviewing our policy we will, however, emphasize to our field offices the neces- 
sity of weighing the cost of collection versus the outstanding tax liability in 
making their levy determinations. 

Thank you for the interest you have taken in this matter and the assistance 
you have given us in its handling. 

Very truly yours, 
RvuSSsELL C. HARRINGTON, Commissioner. 

Mr. Biatnrk. Would you summarize the letters ? 

Mr. Hurr. All right, sir. 

Our legislative counsel for the Legislative Committee on the Inter- 
state Conference of Employment Security Agencies of the date men- 
tioned wrote to Mr. Harrington, the Commissioner of the Internal 
Revenue Service and stated the points which were discussed at a 
prior conference. The three points were these 

Mr. Buatntk. What is the date of this letter you are speaking of ? 

Mr. Horr. February 7,1956. [Continuing :] 

1. State unemployment statutes generally provide that rights to benefits shall 
be exempt from levy, execution, attachment, and any other remedy for the col- 
lection of debt. These provisions are expressions of State policy. 

2. The parallel policy of the Congress of the United States is expressed in 
section 3304 (a) (4) of the Internal Revenue Code of 1954, which prohibits 
withdrawals from the unemployment fund of any State except for the payment 
of unemployment compensation and refunds of taxes. 

3. The provisions of the Internal Revenue Code dealing with levy and dis- 
traint provide a definition of “person” which appears not to embrace a sovereign 
State or its departments or agencies (sec. 6332 (c) of the Internal Revenue Code 
of 1954). 

Mr. Williams explained that we had attempted to make it clear that 
we were fully aware of their statutory duty to employ every author- 
ized means to collect taxes which are due the United States and recog- 
nized the requirements of the sections of the law which are referred to. 

It was pointed out that it seemed to us to be arguable that the very 
wording of subsection (c) justifies the States’ insistence that the levy 
and the distraint provisions of the code do not reach unemployment - 
compensation-benefit rights. 'The subsection reads: 





Notwithstanding any other law of the United States, no property, or rights 
to property, shall be exempt from levy other than the property specifically made 
exempt by subsection (a). 

Then the argument proceeded that the reference was to any other 
law rather than to any other provision of law, because within the 
same law was another provision of law which apparently exempted 
these payments from levy. 

Then, of course, it was argued that the language “person” did not 
refer toa State. 

Then we urged that the definition is not broad enough to include a 
State or an agency or department of State government. 

Then it was noted that nowhere else in the sections of the code deal- 
ing with levy and distraint is there any authorization with respect to 
States and State agencies. 

We pointed out that the amounts were small. It was suggested that 
in the event their counsel was able to justify these levies on the basis 
of the code provisions— 








INTERNAL REVENUE SERVICE 17 


You might wish to consider some arrangement whereby a levy on unemploy- 
ment compensation rights would be made in a particular case only upon express 
authorization by higher authority. 


Then we pointed out that the Service was fully aware of the fact 
that these small payments, appr oximating only a fraction of the unem- 
ployed workers’ regular earnings, are provided, to quote from section 1 
of the Texas U nemploy ment Compensation Act: 


* * * for the care of the justifiably unemployed during times of economic diffi- 
culty, thereby preserving and establishing self-respect, reliance, and good citi- 
zenship. 

It is, therefore, understandable that the administrator of a State unemploy- 
ment compensation program is placed in a dilemma when he is handed a levy 
upon the unemployment benefit rights of a claimant. Is he to disregard his 
State’s policy and those express provisions of his State law which prescribe that 
“benefits shall be exempt from levy, execution, attachment, or any other remedy 
whatsoever”? Or, is he to become “liable in his own person and estate to the 
United States” for refusing to surrender benefit rights * * *. 


We earnestly stated that we sought the solution firmly based upon 
this policy and upon statutory language. 

That is the letter from our conference to Mr. Harrington. Then 
[ have his reply, which I would like to introduce, and I w ill summarize 
it, if you choose, before you pass on whether it shall go into the record. 

I would like to read in full the reply. 

Mr. Biarnik. You are now reading the reply from Mr. Harrington ? 

Mr. Hurr. Yes. 

The reply is dated March 30, 1956. This is the reply of Mr. 

Mr. Piaprineger. Russell C.—— 

Mr. Hurr. Mr. Russell C. Harrington, Commissioner of Internal 
Revenue, to the letter just referred to. Mr. Harrington’s reply is dated 
March 30, 1956, and reads as follows: 


This is in reply to your letter of February 7, 1956, in which you request that 
a Study be made of the statutory language of the pertinent sections of the In- 
ternal Revenue Code of 1954 on the subjects of levy and distraint for the pur- 
pose of ascertaining whether a conclusion can be arrived at that State unem- 
ployment compensation benefits may not be levied upon for the collection of taxes. 
You call attention to a conference in this office on February 2, 1956, on this 
matter, and describe at length the points which were considered in the conference. 
Specifically these points are: 

1. State unemployment statutes generally provide that rights to benefits 
shall be exempt from levy, execution, attachment, and any other remedy for 
the collection of debt. These provisions are expressions of State policy. 

2. The parallel policy of the Congress of the United States is expressed in 
section 3304 (a) (4) of the Internal Revenue Code of 1954 which prohibits 
withdrawals from the unemployment fund of any State except for the payment 
of unemployment compensation and refunds of taxes. 

3. The provisions of the Internal Revenue Code dealing with levy and 
distraint provide a definition of “person” which appears not to embrace a 
sovereign State or its departments or agencies (sec. 6332 (c) of the Internal 
Revenue Code of 1954). 

You further suggest that in the event it is determined that levy may be made 
on these benefits under present code provisions, that consideration be given to 
establishing some arrangement administratively whereby a levy on unemploy- 
ment compensation rights would be made in a particular case only upon express 
authorization by higher authority. This was to avoid levy in those situations 
where amounts were small or hardship otherwise exists. 

Section 6331 of the 1954 code grants to the secretary or his delegate the 
authority to levy upon all property and rights to property of a delinquent tax- 
payer except such property as may be specifically exempt from levy under 
section 6334 of the code. Section 6334 exempts only certain wearing apparel, 
school books, fuel, provisions, furniture, personal effects, and books and tools 
of a trade, business, or profession. Subsection (c) of such section provides 
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that, notwithstanding any other law of the United States, no other property 01 
rights to property shall be exempt from levy for collection of taxes due the 
United States. 

Pursuant to section 3304 (a) (4) of the code referred to in your letter, each 
State law under which unemployment compensation payments are made must 
provide that the funds in the State unemployment compensation account may 
be used only for the payment of benefits under the State law. This requirement 
constitutes one of the so-called State standards which must be satisfied as a 
condition precedent to certification of the State by the Secretary of Labor to 
the Secretary of the Treasury. Such certification is required each year for the 
purpose of qualifying the State for the allowance of a credit against the tax 
imposed by the Federal Unemployment Tax Act for contributions paid to the 
State under its unemployment compensation law. A restudy of the above- 
mentioned sections of the code, as requested, reveals no real inconsistency since 
their respective applications are not interrelated. 

Moreover, the regulations issued pursuant to section 6334 (c) of the 1954 code 
clearly provide that no property or rights to property are exempt from levy unless 
the exemption is specifically provided in section 6334. (See sec. 301.6334-1 (c), 
T. D. 6119, C. B. 1955-1, 145.) 


Report ‘No. 1622 of the United States Senate Committee on Finance, to accom 
pany H. R. 8300 (a bill to revise the internal revenue laws of the United States), 
state with respect to section 6334 (c) of the 1954 code, on page 578 thereof, in 
pertinent part, as follows: 


“Subsection (c) of this section states that no property or rights to property, 
other than the properties specifically made exempt in this section, shall be exempt 
from levy by reason of any other law of the United States. Provisions of State 
law cannot grant an exemption from levy, and this subsection makes it clear 
that no other provision of Federal law shall exempt property from levy.” 

Mr. Puapincer. May | interrupt there ? 

Mr. Horr. Yes, sir. 

Mr. PLaprncer. Section 6334 (c) is the difference between the 195° 
code and the 1954 code? There was no similar provision in the 192% 
code. 

Mr. Horr. That is correct. 

Mr. Puiapincer. That is where the controversy seems to come up. 
Is that correct ? 

Mr. Horr. That is correct. 

Mr. Meaper. That means the 1939 code had no prohibition against 
exemptions ¢ 

Mr. Piapincer. The 1939 code did not contain subsection (¢), which 

says in effect that only the property made exempt by subsection (a); 
shall be exempt from levy. 

Mr. Mraper. The 1939 code, however, did give the Internal Revenue 
Service authority to levy on all kinds of property, did it not? What 
is the wording of the 1939 code? 

Mr. Priaprincer. Section 6334 (c) of the Internal Revenue Code of 
1954 provides as follows—it is headed “No Other Property Exempt” 
and then it continues: 


Notwithstanding any other law of the United States, no property, or rights 
to property, shall be exempt from levy other than the property specifically made 
exempt by subsection (a). 

Subsection (a) provides exemption from levy to wearing apparel, 
school books, fuel, provisions, furniture, personal effects, and books 
and tools of a tr ade, business or profession. 

Mr. Meaper. What does the 1939 code say as to property on which 
levy shall be made? 

Mr. Puaprncer. The 1939 code, to my recollection—— 

Mr. Meaper. Do we have the 1939 code here? 
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Mr. Piarincer. Yes. The 1939 code in section 3691 has the same 
provisions with respect to property exempt from levy, that is, wearing 
apparel, and so forth, but does not have the provision contained in 
subsection (c) to the effect that notwithstanding any other law that 
no property shall be exempt from levy except those items specifically 
referred to in subsection (a). 

Mr. Meaper. In other words, it is completely silent. Is that what 
I understand ? 

Mr. Piapincer. That is right. Am I correct? 

Mr. Bernstein. I think that is correct. 

Mr. Meaper. Now there must be a section that gives authority to 
levy on property for the collection of taxes. 

Mr. Hurr. That is the one to which you have referred, is it not, Mr. 
Plapinger ¢ 

por Piapincer. I was just reading the property exempt. Section 

329 (1939 code) says— 

In the case of neglect or refusal under section 3690, the collector may levy by 
warrant, or by warrant may authorize a deputy collector to levy upon all property 
and rights to property, except such as are exempted by the preceding section 
belonging to such person or on which the lien provided in section 3670 exists 
for the payment of the sum due with interest and penalty for nonpayment and 


also for such further sums as shall be sufficient for the fees, costs, and expenses 
of such levy. 


Mr. Mraper. I assume essentially that same language is contained in 
the 1954 code ? 

Mr. Hurr. Section 6331. 

Mr. PiLapincer. 6331 (a). 

Mr. Hurr. (a) and (b). 

Mr.-PLAPINGER (reading) : 

The term “levy” used in this title— 
in section (b)— 


includes the powers of distraint and seizure by any means in any case in which 
the Secretary or his delegate have the authority to levy upon all property and 
rights to property. He may seize and sell such property and rights to property, 
whether real or personal, tangible or intangible. 

Mr. Meaper. It is not the identical language, is it? 

Mr. Piartncer. It is essentially the same provision. The language 
is not identical. 

Mr. Bernsrern. In other words, the specific provisions dealing 
with unemployment insurance, Congressman, that were written into 
the Internal Revenue Code, were recognized as exemptions prior to 
1954. In 1954, when the Internal Revenue Code was amended to 
add “notwithstanding any other law,” that language was and has been 
construed, as I understand it, by the Internal Revenue Commissioner, 
to remove that exemption; in other words, that this provision has in 
effect said these other provisions are vitiated. 

Mr. Piaprncer. May L ask a question in that connection ? 

Mr. Bernstern. Yes. 

Mr. Puarrneer. As to the railroad unemployment compensation 
benefits, is that a State-administered system ? 

Mr. Bernstein. No, that is federally administered. 

Mr. Piaprncer. I see. But there was special legislation following 
the enactment of the 1954 code. 
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Mr. Bernstern. That is right. In other words, they had their 
exemption existing prior to the 1954 code. The 1954 code was con- 
strued by the Internal Revenue Commissioner as eliminating that 
exemption. 

Mr. Piartncer. You do not have any quarrel with that because that 
is “any other law.” 

Mr. Bernstern. That is correct. What I am saying is, that is : 
possible construction. Now Congress came along subsequently and 
said it was obviously the intent of C ongress to make sure that kind of 
exemption continued. And as a matter of fact, the report of the 
committee, as I remember it, stressed the fact that it was always the 
intent of Congress to exempt that type of obligation from levy, and it 
made it retroactive. 

Mr. Hurr. We have specific information, Mr. Chairman, in the 
statement, concerning this railroad-retirement law, which we will 
present. 

Mr. Bernstern. On the railroad unemployment insurance law. 

Mr. Meavrer. Now, you say that was passed subsequently to the 
1954 code, and for that reason this provision “notwithstanding any 
other provisions of law” is not applicable, because it was superseded by 
a subsequent statute ? 

Mr. Bernstein. That is correct. 

Mr. Puaprncer. But prior to the 1954 code, there was an exemption 
for railroad unemployment compensation benefits. 

Mr. Bernstern. Specifically. 

Mr. Puarincer. And it was thought necessary to require another 
specific exemption after the enactment of the 1954 code to protect and 
continue that exemption, because under the the 1954 code, the earlier 
provision containing exemption was repealed by 6334 (c), which said 
not withstanding the provision of “any other law,” the only other 
things that will be exempt are wearing apparel, and so forth. 

Mr. Meaper. Mr. Bernstein, do you happen to know whether that 
railway- unemployment legislation came out of the Interstate and 
Foreign Commerce Committees of the Senate and House? 

Mr. Bernstein. I believe so. 

Mr. Meaper. Rather than the Ways and Means Committee? 

Mr. Bernstetn. That is correct. 

Mr. Meaver. To your knowledge has any legislation been introduced 
to exempt unemployment compe nsation benefits from levy? 

Mr. Bernsrern. Yesterday. 

Mr. Mranver. Yesterday? 

Mr. Bernstein. Yes, sir; by Congressman Herlong. 

Mr. Brarntx. Mr. Herlong from Florida. 

(The bill, H. R. 13072, is as ; follows :) 


[H. R. 13072, 85th Cong., 2d sess.] 


A BILL To amend title TX of the Social Security Act, as amended, to provide for exemption 
of unemployment benefits from all legal process for the collection of any tax of the 
United States, and for other purposes 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That title IX of the Social Security Act, as 

amended, is amended by adding at the end thereof a new section 905 as follows: 

“Seo. 905. Notwithstanding any other law of the United States, no benefits 
payable to an individual with respect to his unemployment under an unemploy- 
ment compensation law of any State, Territory, or the United States shall be 
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subject to garnishment, attachment, or other legal process for the collection of 
any tax of the United States under any circumstances whatsoever.” 

Mr. Meaver. You mean for the first time since the 1954 code legi 
lation was introduced yesterday to clarify this question ? 

Mr. Bernstetn. That is correct. 

I might offer some mitigating circumstances in est regard. We 
had expected something to have happened last year in the Senate 
under advice of the chairman—I should say tio. Ge information 
concerning what the plans of the chairman of the Senate Finance 
Committee wer e, but those plans did not materialize. 

One other fact that I think ought to be mentioned is the fact that 
we as State administrators look to our Federal partner to assist in 
the sponsoring and initiating of Federal legislation. By the Federal 
partner I am ‘talking about the United States Department of Labor, 
which is our Federal counterpart. 

We had expected the Secretary of Labor through the normal proc- 
esses of the administration to recommend legislation of the type we 
are advocating now. Fora while we were practically assured it would 
have his full and wholehearted support, but we have also learned 
indirectly that evidently the Treasury Department has prevented, 
through the Bureau of the Budget, the Department of Labor from 
actually initiating or sponsoring or supporting this legislation, de- 
spite the fact that we are of the opinion that the Department itself 
is completely sympathetic with the objectives of this type of exemp- 
tion. 

Mr. Mrapver. Of course, there are 435 Congressmen and 96 Sen- 
ators, and any one of them can introduce a bill. If this has been a 
problem over this long period of time and if the question of the con- 
struction of statutory language existed, it seems to me the simple and 
direct way to do something about it is to introduce a bill and get the 
Ways and Means C ommittee to hold hear ings on it. 

Mr. Bernstern. Let us start from the beginning. We did not know 
about this until almost a year and a half after 1954. It did not hap- 
pen immediately. They got around to thinking of it themselves at 
the Internal Revenue level not immediately, but some time after the 
1954 code was adopted. That is one thing. 

Secondly, the thing I thought we ought to do is try to get the In- 
ternal Revenue Service to realize the absurdities that result from the 
interpretation. As early as February 2, 1956, we have been negotiat- 
ing with them to try to deal with this problem administratively, ‘rather 
than go to Congress. It was not until some time thereafter that we 
finally learned from Mr. Harrington that as far as they were concerned 
it would require more than just administrative exe hange to get them 
to change their minds. In other words, we would have to go to Con- 
gress. 

That is why we are beginning. This poll was taken about a year 
ago. Mr. Marx Huff points out we were trying to get hearings from 
this committee a year ago, and we had been tent: atively scheduled, but 
for some reason or other the pressure of business made it impracti- 
cable. 

Mr. Horr. If I might say so in addition to that, Mr. Meader, in- 
troduction of the bill - was sought about 10 days ago, at a time when 
we did not know that these hearings were to be held. Otherwise I 
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think we would have waited until we had come before this commit- 
tee to see whether we could not obtain the Treasury Department’s 
or the Internal Revenue Service’s opinion, which would have exempted 
these payments from levy. 

Mr. Puiaprncer. Actually you understand, Mr. Huff, our jurisdic- 
tion relates to economy and efficiency of operation, and we are not a 
legislative committee ? 

Mr. Horr. Yes, sir. 

Mr. Piarrncer. But this background information is pertinent to 
our inquiry into the efficiency and operation of the Internal Revenue 
Service. 

Mr. Bernstern. And we are still hopeful this may be done adminis- 
tratively, and make legislative action unnecessary. It is certainly not 
beyond the realm of possibility for the present statutory language to 
be interpreted to continue the exemption. 

Mr. Meaper. I would like to hear you on that, Mr. Bernstein. We 
have had this letter and I understand both letters are in the record, 
as there is no objectiontothem. (See pp. 12, 14.) 

That language—— 

Mr. Bernstern. “Notwithstanding any other law * * *”? 

Mr. Meraper. Yes. And referring specifically to named property 
which is exempt and saying notwithstanding any other law, no prop- 
erty shall be exempt. 

Mr. Bernstern. If it had said “notwithstanding any other pro- 
vision of law” it would have clearly included the other provisions in 
the Internal Revenue Code. It was pointed out as a possible leg to 
stand on that if the Internal Revenue Service had been at all sympa- 
thetically inclined, it could have used the fact that that language 
refers not to “notwithstanding any other provisions of law” but “not- 
withstanding any other law,” that the provisions of the Internal Rev- 
enue Code themselves which in effect provided for what we contended 
was the exemption, were not included in that language. 

Mr. Meraper. The section you are referring to talks about with- 
drawal either to pay the benefits or to refund taxes. 

Mr. Bernstein. That is correct. And it says that is all that money 
should be used for, and not for the payment of any claim that might 
be due to the United States Government. 

Mr. Meaper. Now wait aminute. Iam now talking about the word 
“withdrawal.” When the money becomes available for the payment 
of benefits it is withdrawn for the purpose for which it was designed. 
Isn’t that correct? And that is not prohibited. 

Mr. Bernstern. No, it is clearly for the payment of benefits or 
refunds. 

Mr. Meraver. And it is at that point, as I understand it, when a 
beneficiary becomes entitled to it, that the levy of the Federal Gov- 
ernment for income taxes is applied as against property owned by the 
beneficiary who owes the taxes. Isn’t that correct? 

Mr. Bernstern. There is one other thing. We could say that the 
statute—the State statutes which provide for the payment of these 
benefits—it is not Federal law which provides but State law—and 
those payments are subject to all of the provisions of that State law. 
It is conceivable you could argue also along the line you are suggest- 


- . . . . . 55 . 
ing, that as long as there is anything which interferes with the specific 
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State statute as to what that payment should be for—should be for 
the purposes of that payment—that any payment like that will not 
become payable. The amount will not become payable and it is not 
subject to withdrawal. 

In other words, as long as that levy is there, or any attempt to levy, 
that the money is not payable to that particular claimant, and for that 
reason you could create a situation which would amount to an im- 
passe. The money is not payable and the money is there and waiting 
for it to become payable. 

Mr. Meaper. My point was that the Federal Government does not 
levy upon the fund as such. They do not make a withdrawal from 
the fund for the payment of delinquent taxes. It levies upon the 
benefit payable to an individual who happens to be a delinquent tax- 
payer. 

Mr. Bernstein. The benefit is not paid at all until after it passes 
out of our hands, and we completely lose control. Am I right? In 
other words, there is a right that they are seizing before the actual 
payment. 

Mr. Meaper. I don’t know whether it is necessary to get into the 
philosophy of when title passes. 

Mr. Bernstrern. But you are almost forced to, I guess. 

Mr. Puapincer. You are talking about rights to property also. 

Mr. Meaper. The Federal Government’s levy, whatever it is, it 
would seem to me could be so timed that it would attach when the 
individual became entitled to it, after there had been a withdrawal for 
the purpose for which the fund was created. 

Mr. Piarincer. Then the levy would be on the individual in that 
ease. 

Mr. Meaper. That is what I would understand it to be. 

Mr. Puapincer. It is on the State. 

Mr. Bernstern. The levy is on us. They serve us with notice say- 
ing any rights in effect appertaining to this individual are subject 
to—— 

Mr. Meaper. Undoubtedly they would deliver the document to the 
employment security fund, or whatever you call it. 

Mr. Bernsrer. That is right. 

Mr. Meaper. But I am thinking of the legal effect of the levy and 
exactly what property it reaches. 

Mr. Bernstern. It is “the right.” 

Mr. Meaper. It is the benefit or right of the taxpayer or beneficiary 
of the fund they are levying upon, and they are attempting to catch 
it before the payment is actually put in the hands of the beneficiary 
when it is transferred from the fund to the beneficiary. 

Mr. Bernstern. I am arguing it is conceivable no right actually 
accrues if you read into the obligation of the State the specific State 
provision which exempts the payment. In other words, is there a 
right to which the Federal Government can attach if in the same law 
which provides the right there is this exemption written into the law? 

Mr. Piarrneer. But you are not arguing, and Mr. Williams con- 

cedes in his letter, I think, that the States do not argue that provision 
of State law can produce an exemption from levy under Federal law. 

Mr. Bernstetn. No, but I am saying the State could conceivably 
decide what rights an individual has at a particular time with respect 
to his payments. 
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Mr. Hurr. If I might add one other point, even though the levy is 
against the right, Congressman Meader, the State is still required 
to make the payment, in violation of the law, to someone else, and for 
some other purpose than that specified by the law. That is the prac- 
tical matter: That nevertheless the payment is in volation of the law. 

Mr. Bernstein. That is what I am getting at, really. He said it 
much better than I 

Mr. Puarineer. It isa violation of State law only. 

Mr. Bernstein. State law. The payment cannot be made under 
State law and you do not have a right subject to the levy. Not that 
you are actually changing your Federal law by writing in a State 
exemption. It is not that. Itisa question of whether the right accrues. 

Mr. Hurr. In addition to the State law, the Federal law, séction 
3304 (a), prohibits the payment for any other pur pose. 

Mr. Meaper. For the withdrawal. 

Mr. Hurr. That is correct. 

Mr. Meaper. I think you should use the word “withdrawal” because 
that is what the statute uses. 

Mr. Hurr. That is correct. 

Mr. Biatnirx. Mr. Huff, will you continue with your statement / 

Mr. Hurr. Then it was agreed that the two letters referred to might 
go in the record ? 

Mr. Buatnik. Yes. 

Mr. Meaper. I[ have no objection. 

Mr. Hurr. If I might continue then with the Commissioner's lette1 
so that you can see the point at which we arrived in negotiations with 
the Internal Revenue Service, I will read the three last paragraphs of 
the letter. 


In view of the foregoing, it is concluded that adequate authority exists for 
levy upon State unemployment benefits for the collection of taxes. However, it is 
the policy to levy on income of this type only in flagrant and aggravated cases 
and where all other efforts to secure the cooperation of the taxpayer in the pay- 
ment of the tax have been unavailing. To do otherwise would seem to defeat 
the purpose and intent for which the Federal and State statutes creating such 
income were enacted and in most cases would cause severe hardship on the 
individuals involved. 

We will again caution our field offices to avoid any levy action on unemploy- 
ment benefit cases which is not in strict accordance with the Service policy as 
stated above. At the same time we will insist that prior approval of such levies 
be exercised by the Chief, Delinquent Accounts and Returns Branch, the official 
responsible to the district director for the collection of all delinquent accounts 
in the area in which he serves. This function will not be redelegated. 

We have considered the propriety of establishing monetary limitations on 
amounts which should be subject to levy. Our view is that this is but one of 
Several factors which must be taken into account in arriving at a decision to 
levy. I am sure that you appreciate the fact that there may be instances where 
the flaunting of the law is so aggravated that we must proceed with involuntary 
collection action although the cost thereof exceeds the revenue produced. In 
reviewing our policy we will, however, emphasize to our field offices the necessity 
of weighing the cost of collection versus the outstanding tax liability in making 
their levy determinations. 

Thank you for the interest you have taken in this matter and the assistance 
you have given us in its handling. 


The Service has assured us that it has instructed its field staff to exer- 
cise its levy power only in aggravated and flagrant cases, making cer- 
tain that the taxpayer would not be caused undue hardship thereby. 
It should be noted that while section 6331 of the Internal Revenue 
Code makes it lawful for the Secretary of the Treasury or his delegate 
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to collect a delinquent tax through levy, he is not required to do so. 
The fact that the Internal Revenue Service has agreed to make levies 
only in aggravated cases is an admission that they could refrain from 
making levies in such cases. 

It is understood that levies are not made in cases where they would 
result in hardship for the taxpayer; that is, when he has no other as- 
sets or sources of income. If he does have other assets and income, 
we presume that the levy would be placed upon them rather than 
upon the unemployment insurance benefits. If, in keeping with this 
principle, levies are made upon unemployment insurance benefits, we 
would assume that no other such property or income exists and, there- 
fore, that the claimant is completely dependent upon his benefits to 
cover the cost of his basic necessities of life. How is it possible, then, 
for the levy to avoid causing hardship, an effect which according to the 
instructions of the Internal Revenue Service should prevent issuance 
of the levy? 

Rather than applying the provision in the Internal Revenue Code 
only in extreme cases, the provision should not be applied at all to 
unemployment compensation. Even though the number of levies has 
been small except in one State, we believe a single levy in a State is 
wrong in principle. Furthermore, honoring one levy requires State 
agencies to go against explicit provisions in their unemployment insur- 
ance laws. 

Railroad unemployment insurance benefits are exempt from the 
Federal levy process. When the railroad unemployment insurance 
law was originally enacted, the benefits were specifically exempt from 
Federal levy. The 1954 Internal Revenue Code, however, brought 
them within the scope of the Internal Revenue Service levies. The 
Congress amended the Railroad Unemployment Insurance Act in 1955 
to exempt them again (Public Law 383, 84th Cong., Ist sess.). With 
the amendment, the relevant provision of the Railroad Unemployment 
Insurance Act now reads: 

Notwithstanding any other law of the United States, or of any State, Territory, 
or the District of Columbia, no benefits shall be assignable or be subject to 
any tax or to garnishment, attachment, or other legal process under any cir- 
cumstances whatsoever, nor Shall the payment thereof be anticipated (sec. 
2 (e)). 

The House committee in its report on the bill (H. Rept. 1046, 84th 
Cong., 1st sess.) used the following language in explaining this 
provision : 


Section 4 of the reported bill would amend section 12 of the Railroad Retire- 
ment Act and section 2 (e) of the Railroad Unemployment Insurance Act to 
restore in full the exemption, with respect to the Federal laws, from taxation, 
attachment, or other legal process of benefits payable under the respective acts, 
and to make clear that such exemption is effective, as well, contrary to the 
views of some State authorities, in respect of the laws of several States, the 
District of Columbia, and the Territories. The amendments made by this 
section of the bill, being enacted subsequent to the enactment in 1954 of general 
provisions of the Internal Revenue Code (secs. 6321, 6322, 6331-6334) indirectly 
removing, with respect to such benefits, the exemption against attachment or 
other legal process for purposes of tax collection, will again preclude the attach- 
ment of benefits under the two sections of the acts above for purposes of col- 
lecting Federal taxes. The specification of a retroactive effective date for this 
section shows continuity of the congressional policy, from the time of the 
original enactment of these 2 sections to date, against making such benefits 
under said 2 sections assignable, or subject to any tax, garnishment, attach- 
ment, or other legal process under any circumstances whatever, and against the 
anticipation of such benefits. 
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The appropriate Senate committee also held hearings on this sub- 
ject in 1955, and the same record with respect to this provision was 
made before that committee as before the House committee. 

We believe also that these levies are inconsistent with the purposes 
of unemployment compensation. While there is no needs test in con- 
nection with the payment of unemployment benefits, the program 
rests on the premise that unemployed persons need these benefits to 
meet the essential of existence. To levy for delinquent taxes against 
these benefits is, therefore, inconsistent with the basic objectives of the 
unemployment insurance program. 

On the basis of conflicts between these levies and State law, con- 
flicts within the Internal Revenue Code itself, and inconsistency with 
the policy established by the Congress in connection with other pro- 
grams and with the objectives of unemployment compensation, we 
strongly recommend that the levy provisions of the Internal Revenue 
Code not be applied to unemployment insurance benefits. If this 
cannot be done administratively, then we as strongly recommend that 
unemployment benefits be specifically exempt from Federal levy, by 
an act of Congress. 

Resolutions dealing with this subject were adopted at both our 
1956 and 1957 annual meetings. With your permission I would like 
to introduce these resolutions in the record at this point: 


RESOLUTION IV 


LEVIES ON UNEMPLOYMENT COMPENSATION PAYMENTS 


Whereas the Internal Revenue Service has interpreted the Internal Revenue 
Code of 1954 to permit levies, at the source, on unemployment compensation 
payments to satisfy delinquent Federal income tax claims; and 

Whereas many State employment security agencies have received such levies; 
and 

Whereas such levies are contrary to the provisions of State unemployment 
compensation laws and to the purposes of unemployment compensation; and 

Whereas negotiation, although friendly, has failed to produce a satisfactory 
resolution of this issue ; and 

Whereas efforts to obtain Federal sponsorship of remedial legislation have 
apparently failed: Now, therefore, be it 

Resolwed, That the Interstate Conference of Employment Security Agencies 
directs its incoming officers to take all appropriate steps to obtain, by con- 
gressional action, an exemption of unemployment compensation payments from 
Federal levy. 


Adopted at 20th annual meeting of the interstate conference held 
October 8-11, 1956. 


REsoLvuTion II 


LEVIES ON UNEMPLOYMENT COMPENSATION PAYMENTS 


The Interstate Conference of Employment Security Agencies hereby directs 
its incoming officers to take all appropriate steps to obtain, by congressional 
action, an exemption of unemployment compensation payments from Federal 
levy. 

Adopted at 2ist annual meeting of the interstate conference held 
September 9-12, 1957. 

We thank you, Mr. Chairman and members of the committee, for 
the opportunity of presenting our views on this subject. 

Mr. Buatrnr«. Thank you, Mr. Huff. 

Mr. Plapinger, do you have any questions? 
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Mr. Piapineer. Yes; I have a few questions, Mr. Chairman. 

Mr. Huff, has there been any additional information received by 
the conference since the 1957 survey ? 

Mr. Hurr. This is the latest compilation that has been made, as I 
understand it. 

Mr. Bernstein. That is correct. 

Mr. Puarincer. So that there has been no further information. 
In your own State, for instance, have there been additional levies since 
that time? 

Mr. Hurr. They have not been brought to my attention and I would 
suppose there have not been. 

Mr. Piarincer. Mr. Bernstein ? 

Mr. Bernstein. Since we set up a pattern in an agency with 3,500 
people, I would not know. In other words, we have the opinion of 
the Attorney General as to the method of handling it, and we are doing 
just that. 

Mr. Piapincer. The conference did succeed somewhat in its dealings 
with the Service. Apparently the Service is not entirely insensitive to 
the problem involved and, as I gather from Mr. Harrington’s letter, 
they will proceed to levy in cases where hardship may be avoided. 

Have any cases been brought to your attention, to either the atten- 
tion of you, Mr. Bernstein, or you, Mr. Huff, in that respect, where 
there has been hardship as a result of the levy ? 

Mr. Bernstern. The poll certainly indicates that there has been. 

Mr. Puiarincer. Mr. Huff made the point in his presentation that 
they might have other assets. I would assume a portion of the popu- 
lation that has trouble meeting bill payments conceivably may own a 
house, and it would probably be a greater hardship if the house were 
levied upon. They would literally take the roof out from over them. 

Mr. Hurr. We would think, sir, that all of the cases would be hard- 
ship cases if the order is followed which was suggested, that other 
assets would be first sought and that then the Service would levy upon 
the unemployment insurance benefits. By the time the Service gets 
to the unemployment insurance benefits—— 

Mr. Piapincer. They should have exhausted their other remedies, 
so to speak # 

Mr. Horr. It is, in my opinion, a hardship case. 

Mr. Piarincer. Of interest to the committee, I think, is the break- 
down of the levies in the various regions. In the New York region, 
for instance, there was one levy at the time of your survey. Inciden- 
tally, this is exhibit 4 of the material that was furnished to the 
members. 

In the Boston region, which includes Northeastern United States, 
there is only one in Connecticut. If you look at.the Cincinnati region, 
there seems to be an unexplained zeal there, where there were 76 levies 
in the Cincinnati region, 52 of which were in Virginia. Is there any 
explanation that has come to your attention for the disparity of 
jo i ‘cement actions in the various regions ? 

Mr. Bernsrern. The only conclusion we could come to is the fact 
that that is left to the discretion of the local districts; and, as a result, 
you will get that variation, depending on the attitude of ‘the district 
director. 

Mr. Meaper. Mr. Bernstein, you are deducting that, take it? You 
do not have any specific information ? 
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Mr. Bernstein. No; that is correct. I want to make that very clear. 

Mr. Meaper. We can all make deductions. 

Mr. Bernsrern. That is correct. 

Mr. Prarrncer. There have been no discussions on this particular 
point with anybody in the Service? 

Mr. Bernstern. No, sir. 

Mr. Piarincer. What is the administrative cost? Do you have any 
figures on the administrative cost to the States involved in such a 
levy ? 

Mr. Bernstern. Well, more than just the administrative cost, if I 
may interpose, is the fact that, when running an operation calling’ for 
the volume with which we deal, it is the interference with the normal 
routines of operation which we object to so strenuously, from an ad- 
ministrative point of view. It introduces a complicating factor far 
beyond the dollar value of the benefits involved. Certainly, in terms 
of dollars and cents, the cost to us administratively would be in excess 
of the benefits that were involved. 

The time we have spent in dealing with the Attorney General’s 
Office, and the time we have spent in making sure that we follow the 
Attorney General’s opinion because we are not supposed to pay these 
benefits out when we are served with this notice. That involves set- 
ting up controls throughout the entire operation to make certain that 
that payment is stopped in those situations, and they just sit there, 
and we have to carry them on our books as ‘a potential lability in the 
event something does happen, and we are waiting under the Attorney 
General’s opinion for the Internal Revenue Service to loosen the 
bonds. 

So, although we have not made a strict dollars-and-cents computa- 
tion, it is my judgment it is in excess of the actual money involved, as 
far as administrative cost alone is concerned. 

Mr. Praprncer. Incidentally, at the time of the survey, I assume 
there was a compilation of the total involved in these 150 levies. 
Would you have that figure? 

Mr. Bernstern. You mean as broken down by the States ? 

Mr. Piarincer. You have a breakdown within amounts, but do you 
have, or is there, a total ? 

Mr. Bernstern. Of the total dollar amounts? 

Mr. Prarincer. Yes. 

Mr. Brrnstern. We didn’t gather that. We did not gather that. 

Mr. Prarincer. I have nothing further. 

Mr. Briatnix. Mr. Meader. 

Mr. Meaper. I take it that the questionnaire you sent out to the var- 
ious State agencies asked only about levies by the Federal Govern- 
ment. Isthat correct ? 

Mr. Bernstern. That is correct. 

Mr. Meaper. Do you happen to know whether any States that have 
income-tax laws or other laws which provide for them to distrain 
property or levy upon property have sought to proceed against un- 
employment-compensation benefits ? 

Mr. Brrnstern. We do know, on the basis of the meetings we have 
had and discussions, that every State law carries the specific exemp- 
tion which has been applied in every State as against State levies for 
satisfaction of State taxes. There is no question about that. There is 
no exception on that score. 
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Mr. Meaper. You do not know of any State, regardless of whether 
or not the law prohibits it, that has sought to levy against unemploy- 
ment-compensation benefits ¢ 

Mr. Bernstern. No. We know of none. 

Mr. Meaper. For the collection of taxes against the beneficiary ? 

Mr. Bernstern. We know of no such situation. As a matter of 
fact, it has been my impression until this came along that the Federal 
standards applicable to States would have prohibited any such action 
on the part of a State taxing body. In other words, the Federal law 
requires that moneys in the unemployment trust fund be used only 
for the payment of benefits and refunds. This is a Federal law to 
which State laws must comply, and it has always been our interpreta- 
tion, even if we wanted to remove that for State tax purposes, we could 
not do it. 

Mr. Hurr. We made the statement that we are prohibited by the 
Federal Government from doing that which the Federal Government 
has chosen to do under the interpretation placed on the law by the 
Internal Revenue Service. When I say “we,” I mean that the States 
are prohibited. 

Mr. Meaper. I think I recall somewhere—and I cannot find it at the 
moment—reference to a debt not being collected by garnishment 
against benefits due to a beneficiary on unemployment-compensation 
benefits. But a debt, of course, is something different from a tax. 
The reason why I asked the question is I wondered whether or not 
any energetic and zealous State tax collectors had attempted to do this 
same thing that the Internal Revenue has so diligently and efficiently, 
apparently, done. 

Mr. Bernstetn. We know of nosuch case. 

Mr. Hurr. We have made such inquiry into the matter that I think 
we are safe in saying it has not been done, because we have reviewed 
the Federal action in such a way and have compared it to State action 
to the extent that, probably, even one case would have come to our 
attention. 

Mr. Puiaptncer. If I may, Mr. Meader, there is some question as to 
the efficiency when the New York region has only 1 levy and the State 
of Virginia has 52 levies. It may, conceivably, raise a question as to 
the efficiency of the New York region. 

Mr. Bernstein. If that isa measure of efficiency. 

Mr. Piapinerr. If that isa measure of efficiency. That is correct. 

Mr. Buarnix. Are there any further questions ¢ 

Mr. Piapincer. May I ask one more question ¢ 

Mr. Bernstein, you commented on the survey in which there is a 
statement that in two States the levies were withdrawn after discus- 
sion between the Internal Revenue Service and the State employment 
security officials. Do you know anything of that discussion ¢ 

Mr. Bernstein. No. We did not follow through to attempt to 
evaluate the comments which might have been indicated by your ques- 
tion. We did not do it. We did not go back to the States and ask 
them to give further information to us concerning the background. 

Mr. Meaper. I might say I would like to record, for whatever it 
is worth at our hearing, that I am very much in favor of the Herlong 
bill, and I would like to vote it out and go on to something else. 

Mr. Buarntik. If there are no further questions, Mr. Huff, we thank 
you very much, and we thank you also, Mr. Bernstein. 

3175458 ——3 
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The next witness is Mr. Raymond Munts of the American Federa- 
tion of Labor and the Congress of Industrial Organizations. Mr. 
Raymond Munts is the assistant director of the department of social 
security of the AFL-CIO. 

Mr. Munts, would you take the chair a little closer to us here ¢ 

Do you have anyone accompanying you that you wish to have join 
you in the witness chair ? 


STATEMENT OF RAYMOND MUNTS, ASSISTANT DIRECTOR, DEPART- 
MENT OF SOCIAL SECURITY, AMERICAN FEDERATION OF LABOR 
AND CONGRESS OF INDUSTRIAL ORGANIZATIONS 


Mr. Munvs. Yes, Mr. Chairman. Also here from labor is Mr. Lee 
Williams of the industrial union department of the AFL-CIO, speak- 
ing on behalf of the industrial unions in our organization. Mr. Wil- 
liams also has a brief statement he would like to make. 

Mr. Buartntk. Is it in connection with your statement or is that 
a separate statement ? 

Mr. Mounts. It is a separate statement. 

Mr. Biatnrx. We will hear Mr. Williams after you are through 
then. 

Will you please proceed with your statement and give us a brief 
biographical background of your experience and the office which you 
hold and the capacity in which you appear before the committee. 

Mr. Mounts. My name is Raymond Munts, Mr. Chairman. I am 
assistant director of the department of social security of the AFL-— 
CIO. I am an economist previously with the University of Wiscon- 
sin, and before that with the Textile Workers Union of America. 

I have distributed copies of our statement to the members of the 
committee, and if they have it I will read or summarize it to expedite 
the presentation of this point of view. 


Mr. Bruatnrx. Will you please proceed with your statement, Mr. 
Munts? 

Mr. Mounts. It has come to the attention of the AFL-CIO that the 
Internal Revenue Service has been garnisheeing or attaching unem- 
ployment insurance payments of individuals whose Federal income 
tax is overdue. 

While there is no question about the obligation of a citizen to sup- 
port the expenses of Government by paying his tax, there is a very 
serious question whether the Internal Revenue Service is, by this 
policy, in effect destroying the intent and purpose of unemployment 
msurance. 

The Federal Social Security Act which became law 22 years ago 
provided under title III for a Federal. State unemployment-insurance 
program. ‘These unemployment-insurance programs as subsequently 
passed by the States are designed to provide a minimal economic se- 
curity for the worker during temporary periods of unemployment, 
but only if he is unemployed through no fault of his own and only if 
he is available for work. ; 

The weekly benefit payment is intended to save individuals from 
dependency, to give them help as a matter of right and to preserve 
the economic foundation of the family unit while the wage earner 
searches for employment, and to conserve those human resources of 
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skill, talent, and self-respect. To take away one’s unemployment check 
for any reason whatsoever makes a mockery of these laudable purposes. 

We in labor have been disturbed by the fact that unemployment 
compensation under State management has in some respects been slip- 
ping backward. Average benefits today are only one-third of average 
weekly wages. The maximum benefits allowable today are a smaller 
proportion of average weekly wages than they were in 1939. The 
allowable duration of payments is about half enough, with the result 
that even in a high employment year, such as 1956, one-fourth of all 
unemployment compensation claimants exhausted their benefits before 
they found jobs. 

Eligibility requirements have been made stricter, so that 1 of every 
7 applicants cannot meet the necessary test of attachment to the labor 
market. Disqualifications have become increasingly severe. 

And, now on top of all this, even whether a man has been able to pass 
the double test of eligibility and disqualification for an admittedly 
inadequate benefit, the Internal Revenue Service wants to take it away 
in case he has unpaid taxes. 

We know what a working family suffers through unemployment. 
The direct experience of our membership is confirmed by adequacy 
studies conducted by State and Federal Government agencies. These 
show the strain on family finances during unemployment. One such 
study in a rural county in Illinois in February to March 1950 showed 
that families with no income except the $20-a-week unemployment 
benefits spent on an average of $27 for food alone and $45 to $56 
altogether, or twice the benefits they received during the survey weeks. 

A more extensive study in Pittsburgh in 1954 showed that the weekly 
insurance benefit covered only a fraction of the families’ curtailed 
expenditures : 60 percent of the reduced expenditures for single claim- 
ants and less than 45 percent for families. As a result, these families 
reduced cash savings in 28 percent of the cases and exhausted them in 
14 percent; Government bonds were cashed in 15 percent; relief in 
goods or services were received in 27 percent; 46 percent borrowed 
money ; 40 percent received clothing gifts; and 33 percent adjusted or 
surrendered their life insurance. 

If families supported only by unemployment insurance have to go 
to these extremes, what must happen to them if they do not have even 
that. small help? They will be thrown on public relief rolls. And 
these relief payments come out of tax-supported revenues—both State 
and Federal. 

Is it good public policy to force people to become wards of the 
Government, with the additional costs and expense that entails, in 
the interest of collecting overdue taxes? I submit that this is false 
economy, not only for a government budget, but for a nation that 
should be concerned about the dignity and self-respect of people who 
are unemployed through no fault of their own. 

It is not in the public interest to hasten the corrosive processes which 
lead to relief and dependency. The first concern of public policy 
should be to restore the unemployed to a contributory economic role 
as active members of the work force. 

It was in recognition of these considerations that Congress passed 
an amendment (H. R. 4744) on August 12, 1955, to the Railroad Re- 
tirement Act and the Railroad Unemployment Compensation Act 
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preventing attachment of benefits for any purpose. I would like to 
quote that section : 


Notwithstanding any other law of the United States or of any State or Terri- 
tory or the District of Columbia no benefits shall be assignable or be subject 
to any tax or garnishment, attachment or other legal processes under any cir- 
cumstances whatsoever nor shall the payment thereof be anticipated (Sec. 2 (e), 


Railroad Unemployment Compensation Act). 

I cannot detect any differences between the unemployed, whether 
vailroad workers or any other workers, that suggests attachment of 
benefits should be permissible for one and not the other. 

Again, we do not want to minimize the failure to observe ‘a tax 
obligation, but we do want the Internal Revenue Service to take a 
realistic view of the toll in human values occasioned by their impatient 
and even petulant policy. 

State unemployment insurance acts usually provide that benefits 
shall be exempt from levy, attachment, and garnishment. Further- 
more, the Federal Unemployment Tax Act prohibits withdrawals on 
the unemployment fund of a State except for the payment of unem- 
ployment compensation, expenses of administration, and refund of 
employer contributions. 

To our knowledge the Internal Revenue Service has not pressed 
the issue in any State that has refused garnishment or attachment. 
Instead, the Internal Revenue Service has garnisheed unemployment 
benefits in those jurisdictions where the State agencies have raised 
no objection. The result is that the garnishments have been unevenly 
concentrated in certain areas. 

We conclude that the Internal Revenue Service has proceeded with 
great zeal but without sound legal authority, and without exercising 
due concern with respect to the validity of their position. 

Even assuming that the legal authority does rest with the Internal 
Revenue Service, is it too much to expect that this authority should be 
withheld until such time as the claimant obtains another job? 

Why is this agency of Government so eager to hound the unem- 
papas on the one hand and at the same time allow tax avoidance to 

ecome a big business on the other? While millions of dollars are lost 
through tax loopholes, the Internal Revenue Service takes legal action 
to collect amounts of $12.50, $15.48, $23.60 and other such paltry sums 
from people who cannot tell where their next meal is coming from. 
It would be interesting to know how much money the Internal Revenue 
Service is spending to collect these amounts and how much money 
they could collect if they would divert their collection resources to 
those wealthy taxpayers who spend half their time clipping coupons 
and the other half consulting with lawyers on how to avoid paying 
taxes. 

When it comes time to file income taxes, wages and salary earners 
in the United States are prevented by our system of withholding taxes 
from indulging in those ethical gymnastics sometimes enjoyed by 
those with sources of independent wealth. 

The tax policies of the present administration appear to be char- 
acterized by considerable haste. First, haste in 1954 to eliminate taxes 
on dividends for that one-half of 1 percent of our population who own 
S0 percent of the stocks and bonds. Second, haste now to collect over- 
due taxes from the unemployed looking for jobs. 
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Most Americans have a keen sense of fair play. When a man is 
down it is unsportsmanlike to hit him again. 

We thank this committee for helping bring to light a very un- 
sportsmanlike and unfair concept of public policy. 

That is the end of my prepared statement. 

Mr. Buarnix. Thank you for your statement, Mr. Munts. 

Mr. Plapinger, do you have any questions? 

Mr. Piapincer. No questions. 

Mr. Biatnik. Mr. Meader. 


Mr. Mreaper. Now, Mr. Munts, do you know what organizations, if 
any, were concerning themselves with pressing for the adoption of 
H. R. 4744, which was apparently laeaa by the President on August 
12, 1955, taking care of the railroad workers ? 

Mr. Munrs. Yes, sir. I think primarily the railroad unions. 

Mr. Meaper. The railroad unions? What explanation do you have 
for the fact that the AFL-CIO did not take similar action at the same 
time with respect to the members of their unions? 

Mr. Mounts. Well, sir, we had no evidence that the Internal Reve- 
nue Service was garnisheeing unemployment insurance checks until 

early in the spring last yea 

Mr. Mraper. Would it a appear on the surface that the railway 
unions were much more diligent in protecting and advancing the 

rights of their members than the AFL and CIO were? 

“Mr. Monts. There has been some, and there apparently still is a 
legal question involved. We had hoped to be able to present our views 
to this committee last year, and I am happy that we are now able 
to do so. 

Mr. Meaper. Here is the point. Apparently the railroad unions 
were sufficiently concerned about the language of the law and its 
effect upon their members so that they sponsored or got someone else 
to sponsor the passage of a law which clearly made any right of 
Federal levy inapplicable to payments under the railway labor unem- 
ployment compensation law. 

It would seem to me if your organization was aware that they were 
up to that, that you could have taken some action almost 3 years ago 
to remove any doubt or ambiguity about that law, and that would 
have been a good thing to you people to do in behalf of your members. 

Mr. Monts. I accept much of what you have to say. I would like 
also to point out that the railroad unions in the field of unemployment 
insurance have what I regard as one great advantage over organiza- 
tions who receive unemployment insurance through a joint Federal- 
State program. As you know. the unemployment insurance program 
in the railroad unions as it affects the railroad industry is entirely a 
Federal program. The unemployment insurance program that affects 
other wage earners is both a Federal and a State program. 

Mr. Meaper. I understand. 

Mr. Munts. The State laws, as I reported in this statement, do 
provide for prevention of garnishment and levy. The position of 
the States as to whether they would take a stand against attachment 
by the Internal Revenue Service has not been clear. It has been 
worked out in experience during that period, and we are now at a 
point of being able to appraise this, but I really do not think that we 
were a year ago. 
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Mr. Meapver. The thing involved here is this: Apparently a bill 
to clarify the question was introduced yesterday by Mr. Herlong. 
However, the question I have tried to raise with you was, first, Was 
your organization aware, back in August 1955, that this problem 
existed ? 

Mr. Monts. We did not think it was the same kind of en that 
could be cleared up in the same manner as under the Railroad Retire- 
ment Act ? 

Mr. Meaper. Then your organization was aware, was it, that the 
railway labor organizations were taking action to protect their mem- 
bers in August 1955 ? 

Mr. Mounts. Oh, yes. But the situation that they were dealing with 
was different from the situation we are dealing with here. 

Mr. Meaper. What if anything did your organization—if you were 
aware of what they were doing—what action did you take, if any, 
at that time with respect to the members you represent ? 

Mr. Munts. We have—because the unemployment insurance pro- 

ram that we deal with is both a Federal and State program we have 
n concerned at the State level in seeing to it that the States did not 
attach for State tax purposes unemployment insurance benefits. 

Mr. Mraper. There is no complaint before this committee even at 
this time, 3 years later, that the States are doing anything to interfere 
with the flow of these benefits to the beneficiaries. The point is that the 
railway labor unions apparently, in the summer of 1955 or at some 
time prior to August 12, 1955, were concerned about this Internal 
Revenue Code with which we are dealing today ; and you have testified 
as I understand it that you in the AFL-CIO were also aware of that 
provision of the Internal Revenue Code which was of so much concern 
to the railway labor unions. 

Now I am asking what if anything did your organization do at that 
time to remove this ambiguity and to prevent the attachment of unem- 
ployment compensation ? 

Mr. Mounts. I think I see the confusion in our discussion here. This 
was an amendment to the Railroad Unemployment Compensation Act 
which, as you know, is entirely separate from the unemployment com- 
pensation program established under the Social Security Act. 

Mr. Meaper. I realize that you probably could not have gone to the 
Interstate and Foreign Commerce Committee, if that is your answer; 
that you had to go to the Ways and Means Committee to get action. 
That is all right. But you cannot assume that the Ways and Means 
Committee would not have been sympathetic with this problem if you 
had sought at that time, when you say you were aware of the problem, 
to have the Ways and Means Committee clear it up. 

Mr. Mounts. No, sir. I guess I am not making myself very clear. 
It has not been clear until within the last year that the Internal 
Revenue Service was interpreting the law in the way they now do, and 
garnisheeing. The legal question apparently is still not cleared up, but 
they are still garnisheeing these benefits. 

We took action as soon as this situation became clear, which was 
about last spring. Our convention in December in Atlantic City in- 
cluded a resolution on this subject, and we are very happy that this 
committee is in the forefront and is showing its concern on this matter. 

Mr. Meaper. I do not want to belabor the point but apparently 
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from what you have just now said, at the time the railway labor unions 
were concerned about the 1954 code and did take action, it now appears 
from your statement that you and your organization were not aware 
of the problem at that time, and that is the reason why you did not do 
anything about it ? 

Mr. Munts. Yes, sir. As far as I know there were no levies on the 
Federal-State unemployment insurance program as early as 1954. 

Mr. Meaper. I had previously understood you to so say you were 
aware of it at the same time the railway labor unions were aware of 
it and did take action. 

Mr. Mounts. I say, and perhaps I did not make it clear, I was aware 
the railroad unions were amending the Railway Unemployment Com- 
pensation Act. I was not aware that the Internal Revenue Service— 
and as far as I know they weren’t that early—was garnisheeing pay- 
ments under the Social Security Act and the Federal Unemployment 
Tax Act. 

Mr. Biarnrx. If you will yield a minute, if I understand it, Mr. 
Meader, it was not clear yet at that time whether or not the Internal 


Revenue Service had the right to garnishee unemployment compen- 
sation. 


Mr. Mounts. Yes, sir. 

Mr. Buatnix. Because in the letter of F ebruary 7, 1956, which is 
the letter written by Mr. Lee Williams, who is to testify following 
you—is that correct, Mr. Williams? 

Mr. WituiaMs. Yes, sir. 

Mr. Briarntik. In the letter of February 7, which followed a per- 
sonal conference you had with some of your associates on February 2, 
with Mr. Harrington, Commissioner of the Internal Revenue Service, 
at that time they were already discussing this problem and asking for 
a clarification, hoping, I assume, that it could have been straightened 
out administratively within the Internal Revenue Service. At that 
time it was not clear yet whether or not legislation by Congress was 
necessary or required. 

Mr. Munts. Yes, sir. 

Mr. Piaprycer. Is it also possible, Mr. Munts, that—the economics of 
the railroad industry being what they are—the situation came to a 
head much earlier in the game than with these other workers ? 

Mr. Munts. Well, perhaps. I think the fact that the railroad un- 
employment insurance program does not have in it the confusion of 
the Federal-State system and that two governmental jurisdictions are 
not involved, assures it will come to a head faster. 

Mr. Meaper. I have one other question. On page 3 of your state- 
ment you make a very significant charge, which seems to me to be a 
field in which this subcommittee would have a very intense interest. 
In the paragraph commencing about in the middle of the page you 
say: 


Why is this agency of Government so eager to hound the unemployed on the 
one hand and at the same time allow tax avoidance to become a big business on 


the other? 

Then subsequently there are similar statements. I would like to 
have you provide this committee with cane of this tax avoidance, 
and if the Internal Revenue Service is allowing huge sums of tax 
moneys to escape them this committee could very well ride herd on 
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the Internal Revenue Service and examine into the efficiency and 
effectiveness with which they discharge their functions under the law. 
So I think it would be very helpful to the committee if you could 
give us some examples of this failure to collect the big tax while at 
the same time they are pursuing the little taxpayers so diligently. I 
don’t think you would make that charge without having some founda- 
tion for it. 

Mr. Mounts. That is right. 

Mr. Meaper. Could you provide some examples ? 

Mr. Mounts. Could I answer your request by submitting to the sub- 
committee statements that the AFL-CIO has presented before other 
committees of Congress on this point ? 

Mr. Mraprer. You mean you do not have anything here with you 
today to support this rather blanket charge of letting big taxpayers 
get away with “murder” ? 

Mr. Mounts. I would rather be able to submit it in the manner I 
have stated so that there can be no confusion, and proper documenta- 
tion will be available, if that would be satisfactory to you. 

Mr. Meaper. I would like to have some evidence am right at the 
time you are making the charge, so we could go ahead. I think if 
we got into the business of seeing where the Internal Revenue Service 
was failing to collect money due the Government, that would have a 
great deal of bearing on their efficiency and economy, and the general 
efficiency and economy of the executive branch of the Government. 

I hoped you had some examples you could give us right now. Ap- 
parently the witness does not and I think we would be glad to have 
the information on that subject. 

Mr. Buatnix. Will you be able to furnish the information re- 
quested by Mr. Meader, to substantiate this statement ? 

Mr. Monts. I will be ver y happy to. 

(The information referred to follows :) 


AMERICAN FEDERATION OF LABOR AND CONGRESS 
OF INDUSTRIAL ORGANIZATIONS, 
Washington, D.C., June 25, 1958. 
Hon. Joun A. BLATNIE, 
Chairman, Subcommittee on Legal and Monetary Affairs of the House 
Committee on Government Operations, 
New House Office Building, Washington, D. C. 


DEAR CONGRESSMAN BLATNIK: With your permission, I am subitting in this let- 
ter the evidence for the following statements in my testimony before your sub- 
committee yesterday morning: 

“Why is this agency of Government so eager to hound the unemployed on the 
one hand, and at the same time allow tax avoidance to become a big business on 
the other? While millions of dollars are lost through tax loopholes, the Internal 
Revenue Service takes legal action to collect amounts of $12.50, $15.48, $23.60 and 
other such paltry sums from people who can’t tell where their next meal is com- 
ing from. It would be interesting to know how much money the Internal Revenue 
Service is spending to collect these amounts and how much money they could col- 
lect if they would divert their collection resources to those wealthy taxpayers who 
spend half their time clipping coupons and the other half consulting with lawyers 
on how to avoid paying taxes. 

“When it comes time to file income taxes, wage and salary earners in the 
United States are prevented by our system of withholding taxes from indulging in 
those ethical gymnastics sometimes enjoyed by those with sources of independent 
wealth.” 

Substantiation for these remarks was requested by Congressman Minshall and 
Congressman Meader, and I hasten to comply with their request. 

Very good evidence is available to show that violations of income-tax law are a 
serious matter especially among wealthier people whose income comes from other 
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than wages and salaries. The enforcement problem of the Internal Revenue 
Service is much greater on income from dividends, “entrepreneur incomes,” 
rents and interest; the percentage of noncompliance in these areas is such that 
the Service should do much more policing. 

The evidence is available from the Internal Revenue Service itself, and the 
subcommittee may want to probe this subject with the Internal Revenue Service. 
The IRS has at various times made sample studies of the extent of false or in- 
adequate reporting of income, and from the extent of noncompliance within the 
sample, they have then made estimates of the total tax loss. But despite the 
very significant findings they still do not do the amount of auditing of returns 
necessary to substantially decrease the tax fraud involved. It is this fact that 
was the basis for my questioning the relative value of garnisheeing unemployment 
benefits. 

A sample audit by the Internal Revenue Service showed that if the 52.1 million 
tax returns in 1948 had been audited as carefully as the sample studied, the Gov- 
ernment would have collected an additional $1.4 billion from 12.5 million tax- 
payers who understated their tax obligation. On the assumption that the same 
percentage holds for 1956, the understatement now amounts to over $2%4 
billion annually. This estimate has been made by Joseph A Pechman who also 
made the following comment : 

“Improvements in enforcement techniques are frequently made by the Internal 
Revenue Service, with the result that the resources available for auditing returns 
are steadily being more effectively utilized. However, the number of people 
available for enforcement is insufficient to do the job adequately. It was esti- 
mated that, with the 1951 staffs and procedures, about 11 million of the 13.7 
million erroneous returns filed in 1948 would not be adjusted. Since the number 
employed by the Internal Revenue Service has declined since 1951, it may be 
inferred that millions of erroneous returns continue to be unadjusted each year” 
(Erosion of Individual Income Tax, National Tax Journal, March 1957, p. 22). 

This suggests that there is plenty of work for the Internal Revenue Service to 
do before it need spend time and effort en garnisheeing unemployment compensa- 
tion benefits. 

Even more significant, however, is the rate of false returns among those whose 
income is derived from dividends, interest, rent, business expenses, ete. Audit 
studies by the IRS indicate that over half a million returns in 1948 contained 
errors in dividends* and that almost 2 million contained interest errors. Non- 
compliance by such large numbers is not being completely checked by the usual 
audit and investigating procedures. 

Withholding taxes, the collection method for those whose income comes from 
wages and salaries, on the other hand, allows very few errors. It is estimated 
that while 95 percent of total wages and salaries were reported on tax returns 
in 1946, by contrast tax returns account for only 76 percent of dividends, 
71 percent of entrepreneur incomes, 45 percent of rents, and only 37 percent of 
interest. 

(For further information, see Selma F. Goldsmith, Appraisal of Basic Data 
Available for Constructing Income Size Distributions, Studies in Income and 
Wealth, and Danile M. Holland and C. Harry Kahn, Comparison of Personal 
and Taxable Income, Federal Tax Policy and Economic Growth and Stability. 
Both sources are found in volume 13, National Bureau of Economic Research, 
pages 302 and pages 313, respectively. This subject is also touched by Stanley 
H. Ruttenberg, director of research, AFL-CIO, in his testimony before the House 
Ways and Means Committee, General Tax Revision Hearings, January 20, 1958.) 

Perhaps the Internal Revenue Service can supply the subcommittee with an 
estimate of total tax raised by garnishment of unemployment compensation bene- 
fits, and the estimated cost of these collections. A comparison with the addi- 
tional revenue that could be raised by spending the same amount on additional 
auditing of returns on dividends, business expenses, rents, and interest would 
be very helpful information for the subcommittee. 

Sincerely yours, 
RAYMOND MuNnNTs, 
Assistant Director, Sociat Security Department. 


1 Average tax charge per return with major or minor error (form 1040 A only) : $14. 
* Average tax charge per return with major interest error (form 1040 A only) : $8. 
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Mr. Minsuatt. I think the point my colleague Mr. Meader made is 
agoodone. He has madea very pointblank, shotgun blast, so to speak, 
without any foundation to back it up. Not one iota. We should at 
least have some kind of explanation, a scintilla of evidence, right now 
as to what you base this on. This is a serious charge. This is not 
just like reading acomic book. This is for keeps. 

Mr. Meaper. It should not be just oratory either. 

Mr. Mounts. This is neither comic book nor oratory. 

Mr. Minsuaux. You are making a statement which you cannot sub- 
stantiate. 

Mr. Mounts. Wage earners, as you know, pay their income tax en- 
tirely through withholding tax procedures. ‘This method of collect- 
ing the tax is, I believe—and I would also substantiate this more 
carefully—a very efficient method of collecting taxes which allows 
very little avoidance. If my language here is incitive I am sorry but 
tax avoidance has become a business for many tax organizations, for 
people—— 

Mr. Minsuautu. And some union leaders too, I might add. 

Mr. Mounts. Yes, sir. You are right. And we are certainly doing 
what we can to dissociate such types from our councils. 

Mr. Buatnrx. Mr. Munts, will you make available all of the in- 
formation and specific data you have on cases or examples of such tax 
avoidance, in response to Mr. Meader’s question ? 

Mr. Mrnsuatt. I think this is rabble-rousing of the worst order 
to come in here and make a blanket, shotgun charge without any sub- 
stantive evidence whatsoever, and it is something this committee ought 
to condemn when someone makes a statement like this without back- 
ing it up. 

Mr. Munvts. Well, sir, if you feel very strongly about that we also 
feel very strongly 
Mr. Mrnsuatu. I feel very strongly about this statement you made 
here: 











It would be interesting to know how much money the Internal Revenue Service 
is spending to collect these amounts and how much money they could collect 
if they would divert their collection resources to those wealthy taxpayers who 
spend half their time clipping coupons and the other half consulting with 
lawyers on how to avoid paying taxes. 

I think you could have well inserted in there, to make the state- 
ment a little bit more genuine, some union leaders as well. , 

Mr. Mounts. I will include some union leaders among the wealthy. 
I do not deny that. 

Mr. Mrnsuatt. I do not think it is a fair statement to say that 
wealthy taxpayers in general are avoiding their taxes. I think it is 
a most unfair statement. Then you say in the last sentence, “Most 
Americans have a keen sense of fair play.” Apparently you do not, 
to make a statement like that. 

Mr. Mounts. I feel that on the issue that is before this committee 
that when the Internal Revenue Service garnishees an unemployment 
compensation check, when that same tax collecting agency could wait 
until the worker had a job, that strikes me as a primary example of 
Jack of fair play. 

Mr. Mraper. If the gentleman will yield to me, apparently what you 
are complaining about is that the Internal Revenue Service has been 
overzealous and overdiligent and overefficient in this particular field. 
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The subject matter of these hearings, as I understand it, had to do with 
the levy on unemployment compensation benefits. There was nothing 
said about an investigation of other types of activities or activity in 
connection with other enforcement procedures by the Internal Revenue 
Service. But you have brought it in only as a kind of blanket charge 
without specifying the foundation for your statement, but you say it 
as though it were a fact and something you had evidence to back up. 

Mr. Mounts. No. Actually this is stated as a question. I realize 
that one problem in administering an organization like the Internal 
Revenue Service, in trying to insure 100 percent collections is an 
administrative problem of how much of the policing of the tax sys- 
tem—how much of the resources and funds available for policing are 
applied in different aspects of tax collection. 

I should think, and really I raise it here as a question, it would be 
helpful to know—and I confess I don’t—how much of the enforce- 
ment, or what is the cost of collecting these amounts of $12.50 and 
$15.48, and these other small amounts. The representatives from the 
State agencies indicate that it costs their State agencies a great deal 
to comply with these Internal Revenue Service levies, and I should 
imagine it costs the Internal Revenue Service a good deal for the 
amount of return they get. 

ae I am sorry that I included material here to which you took 
offense but I really intended only to raise this question that it might 
be something that the committee could pursue since I am not able to. 

Mr. Mraper. I would be very happy to pursue it if you had some 
cases to refer to. Personally I can think of only the case of Joe Louis 
who apparently will never live long enough to pay his tax. I do not 
know whether you had him in mind as one of the fellows who was a 
big taxpayer that the Government was going light on. I know noth- 
ing more about it than what I happen to have read from time to time 
in the newspapers. I think they have made life pretty unbearable for 
Joe Louis. 

Mr. Buiatnik. Are there any further questions? Thank you. Mr. 
Williams, you have a statement for the committee. Do you have a 
prepared statement with you ? 


STATEMENT OF LEE G. WILLIAMS, LEGAL CONSULTANT, 
INDUSTRIAL UNION DEPARTMENT, AFL-CIO 


Mr. Wiis. A very brief statement, Mr. Chairman. 

Mr. Buiarnik. Our time is just about up. 

Mr. Wiriu1aMs. I will be glad to file it or present it, as the committee 
may desire. 

Mr. Biarnix. Will you please take the chair and give your full 
name and address for the record ? 

Mr. Wituiams. My name is Lee Williams. I practice law in Austin, 
Tex. I am here at the present time as a legal consultant to the indus- 
trial union department of the AFL-CIO. For 20 years I have been 
general counsel and director of the Texas Employment Commission. 
I have a personal interest in the legislative proposition because I was 
likewise counsel for the legislative committee of the interstate con- 
ference for about 10 years. In that capacity I had the occasion to 
tackle this problem and to participate in the negotiations. 
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Mr. Meaper. You are the author of the letter of February 7, 1956, 
to Mr. Harrington? 


Mr. Witi1aMs. That is true. 

Mr. Mraper. Which is in our record. 

Mr. Witu14Ms. That is correct. 

_Mr. Meaper. And the reply to which was addressed to your atten- 
tion ¢ 

Mr. Wiu1aMs. That is true. 

Mr. Mrapver. Do you have a prepared statement with you ? 

Mr. Witxiams. I do. It is very brief, Mr. Chairman, just two 
pages, double spaced. Would you prefer I read it or put it in the 
record ? 

Mr. Meaper. I would be glad to hear him read it. You do not have 
copies for the committee ? 

Mr. Wut1aMs. I was neglectful on that score. I did not know the 
committee hearings were to take place until yesterday afternoon, and 
at that time I got in touch with Mr. Johnson and he said it might be 
possible for the committee to have me present a brief statement. 

Mr. Buiatnik. It is a two-page statement. Will you proceed to 
read it ? 

Mr. WiuuiaMs. Yes,sir. Iam Lee G. Williams and I have appeared 
before the committee to present the views of the industrial union de- 
partment, AFL-CIO, on legislation designed to prevent Federal tax 
levies on unemployment compensation payments. I am presently 
retained by the industrial union department as a legal consultant on 
unemployment compensation and I am appearing at the direction of 
Mr. Albert Whitehouse, director of the industrial union department, 
AFL-CIO, and of Mr. Leonard Lesser, who is the director of social 
security activities of the department. 

The industrial union department favors legislation which will ex- 
pressly prohibit levy, attachment, garnishment or any other process 
designed to effect a seizure of unemployment insurance payments, or 
benefits, for Federal tax collection purposes. 

For 20 years prior to the enactment of the Internal Revenue Code 
of 1954, the Bureau of Internal Revenue had held unemployment in- 
surance payments to be exempt from the Federal levy process. But 
when the 1954 code was enacted, the Internal Revenue Service began 
making tax levies on State unemployment compensation agencies. 
These levies were for the purpose of reaching State unemployment 
benefit payments being made to unemployed workers who owed Fed- 
eral taxes. 

The change of policy was the result of an Internal Revenue Service 
interpretation of the 1954 code. The interpretation also resulted in 
tax levies on railroad unemployment insurance benefits, but the Con- 
gress acted promptly to reinstate the longstanding exemption of these 
payments from Federal tax levy. 

Congressional policy is clearly reflected in this railroad unem- 
ployment exemption. Identical State policy is reflected in the un- 
employment law of every State. Each State law contains a provision 
exempting unemployment benefit payments from all forms of levy, 
attachment, and similar legal process. But, in spite of congressional 
policy and State policy, levies have been made and are being made 
against State unemployment compensation agencies in more than half 
of the States. 
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This situation needs correction, a fact which was officially recognized 
by the AFL-CIO executive council on February 10, of this year. The 
executive council expressed itself as follows, and I quote : 


We favor an amendment that will prohibit the garnishment or attachment of 
unemployment benefits for any purpose by any person or Government agency 


including the Internal Revenue Service. 
Actually, the levy situation highlights conflicting provisions within 
the Internal Revenue Code itself. Section 3304 of the code provides 


that a State unemployment compensation law must contain a provi- 
sion that— 


all money withdrawn from the unemployment fund of the State shall be used 
solely in the payment of unemployment compensation. 

It would seem, therefore, that no State should be required to pay 
money from its fund to the Federal Government in payment of de- 
linquent taxes. But, since the Internal Revenue Service is continuing 
to make these levies, we advocate an amendment which will prevent 
them. 

Recapitulating, the levies are in direct conflict with the laws of all 
States; they are inconsistent with the 20-year history of exemption 
prior to the enactment of the 1954 code; they are in disregard of con- 
gressional policy with respect to unemployment insurance payments as 
reflected in the exemption provision applicable to railroad unemploy- 
ment insurance; and they are in apparent conflict with other provi- 
sions of the code itself. 

We urge committee recognition of these facts. 

That is the conclusion of my statement, Mr. Chairman. 

Mr. Biarnik. Mr. Williams, we thank you. Are there any ques- 
tions ¢ 

Mr. Meaper. Yes. Mr. Williams, do you know anything about the 
legislative history of the Railway Labor Act amendment which has 
been referred to here as August 12, 1955? 

Mr Wituiams. No. Other than the history which was contained in 
Mr. Huff’s presentation. 

Mr. Meaper. Public Law 383 of the 84th Congress ? 

Mr. Witu1ams. No, I am not personally familiar with it. 

Mr. Meaper. You are familiar with this document, apparently, of 
the Internal Revenue Service, Internal Revenue Rule 54-171? 

Mr. Witu1aMs. Only as it was among my papers on this subject. 

Mr. Meaper. As counsel for this Interstate Conference of Employ- 
ment Security Agencies—and I understood you were in that position 
both before and after the code of 1954 was adopted 

Mr. Wit1aMs. Yes, sir. 

Mr. Mreaper. When did it first come to your attention that the 
Internal Revenue Service had issued this rule in 54-171? 

Mr. Witu1aMs. Is that the one under the 1939 code ? 

Mr. Puiarrncer. Yes. That is under the 1939 code. All those sec- 
tions that are referred to in that ruling are under the 1939 code, Mr. 
Meader. 

Mr. Meaper. I see. 

Mr. Wituiams. It came to my attention, Congressman Meader, at 
the time the interstate conference concerned itself with the situation, 
which time, if I recall properly, was late 1955 or early 1956. 














4? INTERNAL REVENUE SERVICE 


Mr. Mraper. At the time that the railway labor unions were secur- 
ing passage or advocating the passage of this Public Law 383 of the 
84th Congress were you aware of the problem at the time? 

Mr. WitiiaMs. Well, no. Only in retrospect. In my capacity both 
as a State employment security officer and as counsel, sort of an ex 
officio job as counsel of the interstate conference legislative committee, 
my concern was necessarily directed only toward the Federal-State 
unemployment insurance program as opposed to the Federal entirely 
railroad unemployment insurance law. 

Mr. Meaper. So that at the time the Railway Act was amended you 
were not aware of the problem ? 

Mr. WituiaMs. No, sir. 

Mr. Meaper. When were the first levies made that brought this 
problem to your attention ? 

Mr. Witi1ams. Speaking from personal experience the levies were 
made upon me personally in Texas and it began, as I said, in late 1955. 

Mr. Meaver. And that is the first time you were aware that the 
Internal Revenue Service was claiming the right to levy ? 

Mr. WituiaMs. Yes, sir. Or had so interpreted the 1954 code. 

Mr. Meaper. That is what I wanted to get. 

Mr. Witurams. That is right. 

Mr. Meaper. That is all. 

Mr. Puiaptncer. In the compilation resulting from the survey of 
the conference, Mr. Williams, I notice that there were 10 unemploy- 
ment compensation levies in Texas. 

Mr. WiiuiaMs. Yes. 

Mr. Piaprrncer. What action did the State take with respect to 
those levies? 

Mr. WiuutaMs. I gave this advice: That if the Internal Revenue 
Service’s interpretation of Federal law was to be respected—and I saw 
no reason not to respect it unless it could be changed—that the agenc 
should honor a levy only to the extent that an unemployment chec 
was written at the time. Which meant that the levy had to hit the 
agency at the same time or slightly before the insurance benefit check 
was made. 

T also advised them to make the checks payable to the individual and 
not to the Federal Government, out of respect both for Federal law 
and State law provisions. 

Mr. Piarincer. You were not one of the States that refused to 
honor the levy I gather. 

Mr. WitiiaMs. No, It was not a matter of refusing. I did point 
out the inefficacy of a levy which did not reach us at the right time 
because I took the position that there must be coincidence of accrued 
benefit right and levy served. 

Mr. Meaper. Then in these 10 cases where you found that the levy 
was properly timed you still made out the check to the individual but 
you delivered it to the representatives of the Internal Revenue Service. 
Is that correct? 

Mr. Wiix1ams. My advice to the agency actually was to put the 
Internal Revenue Service on notice of the fact that the check was 
written and. was being handed to the individual claimant. 

Mr. Meaper. Oh. You gave the check to the individual claimant? 

Mr. WituiaMs. Yes. 
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Mr. Meaper. But you simply notified the Internal Revenue Service 
you were doing it ? 

Mr. Wuu1ams. That is right. I considered—it was my opinion at 
that time, and still is, that that is compliance with the levy itself. 

Mr. Meaper. Whether the Internal Revenue Service actually got 
their hands on the check or not you do not have any knowledge of? 

Mr. Wuu1ams. Only by conversation with the director, himself, 
who happens to be a friend of mine—Bob Phinney. They were suc- 
cessful in some of their levies. 

Mr. Meaper. In other words, they had to go to the claimant directly, 
who had the check, and talk him into endorsing it over to them, did 
they ? 

Mr. WuuiumMs. Well, take it away from him, if they felt they could. 

Mr. Meaper. Would you have honored the endorsement by the 
Internal Revenue Service ? 

Mr. Witu1ams. That would have been a matter that is up to the 
State treasurer. I had put him on notice of the fact. 

Mr. Meaper. You do not know what happened, actually ? 

Mr. Wiuuiams. No; I do not. I am sorry I did not follow them 
through, but I was pointed in explaining both to the commission and 
the director of internal revenue that it was simply a matter of our 
being caught in a legal situation wherein it did not make any difference 
which way we went. We were wrong under one law or the other 
and, therefore, to be reasonable about the proposition. 

Mr. Buarnix. Thank you very much, Mr. Williams, for your helpful 
statement, based on direct personal experience. We appreciate the 
time you have taken to come up here to inform the committee of 
your experience and your opinion. 

Mr. Wiutuiams. Thank you, Mr. Chairman and members of the com- 
mitteed. I appreciate the opportunity. I hope I did not attribute 
to my present client any of my experience in my other capacities. I 
am sure the committee will make that distinction. 

Mr. Biarnrx. The committee shall. There are no further wit- 
nesses for today. Unknown to us earlier, the full Committee on 
Government Operations meets tomorrow morning at 10 a. m., so the 
hearing we had scheduled for them will be deferred until Thursday 
morning. We will continue with the hearings on Thursday on the 
refusal “by the Internal Revenue Service to grant deductions for 
away-from-home expenses. 

Mr. Puiarrncer. Mr. Chairman, there is a possibility we may be 
able to hear from the Department of Labor representatives on the 
subject we have been considering today, the first thing Thursday. 
But we will know more about that this afternoon. The hearings will 
continue on Thursday, in any event. 

Mr. Buiarnik. So, the meeting for this morning is recessed until 
10 a.m. on Thursday, June 26, 1958. 


(Whereupon, at 12:20 p. m., the subcommittee recessed until 10 a. m., 
Thursday, June 26, 19! 58.) 
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(Levies on Unemployment Compensation Benefits and Denial 
of Travel and Away-From-Home Expenses to Construction 
Workers 


THURSDAY, JUNE 26, 1958 


Hovuse or REPRESENTATIVES, 
Lecat AND Monetary AFFAIRS SUBCOMMITTEE 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:20 a. m., 
in room 1501, New House Office Building, Hon. John A. Blatnik 
(chairman of the subcommittee) presiding. 

Present: Representatives John A. Blatnik, Martha W. Griffiths, 
George Meader, and Jack Westland. 

Also present: Curtis E. Johnson, staff administrator; Jerome S. 
Plapinger, counsel; John L. Anderson, investigator ; and Elizabeth D. 
Heater, clerk. 

Mr. Buarnax. The Legal and Monetary Affairs Subcommittee of 
the House Government Operations Committee will come to order. 

We resume our hearings this morning on levies on unemployment- 
compensation payments ‘by the Internal Revenue Service, with the 
Assistant Secretary of Labor, who will present the Department’s posi- 
tion on this matter. 

Following his testimony, we will take up a second matter—the dis- 
allowance by Internal Revenue Service of travel and away-from-home 
expenses of construction workers. Such expenses, when incurred in 
the pursuit of one’s business or trade while temporarily away from 
home, are deductible for income-tax purposes. Tax deductions for 
such expenses are granted routinely to businessmen and professional 
people. 

Early in World War II, an amendment to the Internal Revenue 
Code made low-income groups subject to income tax. In a 1944 deci- 
sion, the Tax Court ruled that travel and away-from-home expenses 
for construction workers were allowable deductions. However, about 
1953, Internal Revenue Service began to disallow such deductions to 
construction workers. There has been no change in the Internal Rev- 
enue Code to direct this change in policy. The subcommittee first 
learned of these disallowances early in 1956. Conferences with rep- 
resentatives of Internal Revenue Service resulted in the issuance of a 
ruling which was sent to Mr. Mollohan, the then chairman of this 
subcommittee, in May 1956 (see exhibit 3, p. 156). This ruling =. 
peared to allow the deduction of travel expenses to construction wor 
ers, and was to be followed by a comprehensive ruling on the subject. 
However, it appears that the district offices were never directed to 
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apply this ruling, and the disallowances have continued—and the com- 
prehensive ruling has never been issued. 

Further, it now appears that, at the time the May 4 ruling was sub- 
mitted to the subcommittee, the Internal Revenue Service was pre- 
paring a case for presentation to the Tax Court arguing an exactly 
opposite position—the nondeductibility of such expenses for con- 
struction workers. The Tax Court ruled in favor of the taxpayer, 
but the Internal Revenue Service appealed to the United States court 
of appeals, which reversed the decision. The matter is now before 
the Supreme Court. 

The subcommittee is somewhat baffled by this apparent contradic- 
tion in policy—one for the Congress; a completely opposite one for 
the courts. 

Construction employment, by its very nature, is temporary. When 
the structure is completed, construction employment ceases. The 
level of construction employment tends to be erratic, and workers 
must frequently leave their homes to find employment elsewhere or 
be unemployed. 

Large projects, such as atomic-energy installations, hydroelectric 
developments, and military installations, frequently require the re- 
cruitment of skilled construction workers from all parts of the coun- 
try. They must travel in pursuit of their trade. 

The Internal Revenue Seria, however, has refused to permit de- 
ductions of travel expenses on the grounds that the travel was for 
personal convenience or that the work was not temporary, but of in- 
definite duration. In these determinations, they have arrived at the 
very strange position of allowing the contractor and his permanent 
employees to deduct these expenses, but the temporary construction 
worker is not so permitted and must pay a higher tax. 

This practice appears to be an inefficient and discriminatory appli- 
cation of the income-tax laws. We will hear representatives of the 
building-trades unions and the Internal Revenue Service on this 
matter later this morning and tomorrow, 

We will now hear from the Honorable Newell Brown, Assistant 
Secretary of Labor, on his Department’s position on Internal Reve- 
nue Service levies on unemployment-compensation payments. Mr. 
Brown is appearing in the absence of Secretary Mitchell, who is in 
Geneva. 

Mr. Brown, we welcome your appearance and appreciate your 
cooperation. 

For the record, would you give us a brief, biographical sketch of 
your background and your experience in this field, telling us how 
long you have been in the position you now hold. 


STATEMENT OF NEWELL BROWN, ASSISTANT SECRETARY OF 
LABOR, ACCOMPANIED BY ALBERT D. MISLER, ASSISTANT SOLICI- 
TOR OF LABOR; AND MERRILL G. MURRAY, ASSISTANT TO THE 
DIRECTOR OF THE BUREAU OF EMPLOYMENT SECURITY 


Mr. Brown. I will be glad to, sir. I was born in Berlin, N. H., 
and went to public schools there, and then to Andover, and gradu- 
ated from Princeton in 1939. I had a year as a newspaper reporter ; 
6 years in the service; came back and ran a weekly newspaper for 3 
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years. I was administrative assistant to Governor Adams, when 
he was Governor of New Hampshire, for a year. 

I went back into newspaper work briefly, and then came back to 
the State and was director of the Division of Employment Securit 
in New Hampshire, which is the State agency, of course, which 
operates the unemployment-compensation law and the State employ- 
ment service. 

I came to Washington in 1955 as Administrator of the Wage and 
Hour and Public Contracts Divisions, and my job was changed to 
Assistant Secretary in October of 1957. I have been on that job since. 

This particular assistant secretaryship does have jurisdiction over 
the Federal end of the employment-security program. 

Shall I proceed ? 

Mr. Meaper. What is the full title of the particular assistant Secre- 
taryship you hold ? 

Mr. Brown. For employment and manpower. 

Mr. Biarnrx. Will you proceed with your statement, Mr. Brown ? 

Mr. Brown. Fine. I appreciate the opportunity of appearing be- 
fore this committee to present the views of the Department of Labor 
with respect to the policy of Federal levies against unemployment-com- 
pensation payments for Federal-tax liabilities. 

It appears to us that insofar as the objectives of the Federal-State 
unemployment-insurance program are concerned, the attachment of 
unemployment compensation payments for tax liabilities is not de- 
sirable. Recent cents directed at determining the adequacy of bene- 
fits disclose that unemployment-compensation benefits constitute all 
or almost all the income of most claimants when they are unemployed. 
Consequently, these benefits are urgently needed by unemployed work- 
ers and their families to help meet the basic necessities of their daily 
existence. 

It is of interest that all State laws presently specifically exempt such 
benefits from levy, attachment, or other claims of creditors which 
might reduce the benefits payable to claimants. These provisions were 
enacted by the States to conform to the requirements of applicable 
Federal law. Prior to the 1954 revision of the Internal Revenue Code, 
Federal levies were not made against unemployment compensation 
payments. Subsequent thereto levies have been made against these 
payments. 

We recognize, but do not believe we are competent to discuss, the 
tax administration aspects of this matter. However, you will recall 
that Congress in 1955 amended the Railroad Unemployment Insurance 
Act to exempt from attachment for tax liabilities or any other purposes 
the benefits paid to unemployed railroad workers. The Senate com- 
mittee report, dated July 20, 1955, submitted to accompany H. R. 4788, 
84th Congress, 1st session, in referring to this amendment states that 
it has been congressional policy from the beginning of the original 
Railroad Unemployment Insurance Act to exempt.these benefits from 
“any tax, attachment, garnishment, or legal process under any cireum- 
stances whatever, and against the anticipation of such benefits” and 
that that bill was reinstating this exemption which the committee 
thought was “eliminated possibly through inadvertence in recent 
amendments to the Internal Revenue Code.” 
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The considerations that moved the Congress to exempt benefits 
paid under the Railroad Unemployment Insurance Act from the 
levies authorized by the Internal Revenue Code of 1954, appear 
equally applicable to unemployment compensation paid either under 
State or other Federal laws. Without commenting on the tax admin- 
istration side of the question, it is the view of the Department of 
Labor that from the point of view of the unemployment compensation 
system, a similar exemption would be desirable for unemployment 
compensation. 

That concludes the formal statement. 

Mr. Buarnrg. Thank you, Mr. Brown. That is a clear and concise 
statement and to the point, explaining the attitude of your Depart- 
ment, 

Any questions? Mr. Plapinger. 

Mr. Piaprncer. Mr. Brown, you referred to recent studies directed 
at determining the adequacy of unemployment compensation benefits. 
Are those studies in such form that they might be included in our 
record ¢ 

Mr. Brown. I thinkso. There is one from the University of Pitts- 
burgh, and I think Florida made one, did they not ? 

Mr. Mister. Yes. 

Mr. Brown. They are rather fragmentary. We have never done 
an overall national study, but these are indicative. 

Mr. Priaptncer. You could make those available ? 

Mr. Brown. Yes, sir. 

Mr. Puartncer. One other question. At our session the other day, 
on Tuesday, Mr. Samuel Bernstein, who is the commissioner of place- 
ment and unemployment compensation of the State of Illinois, made 
some remarks with respect to your Department. I would appreciate: 
your comments. The remarks were: 

We had expected the Secretary of Labor through the normal processes of the 
administration to recommend legislation of the type we are advocating now. 

The reference was to exemption from levy of unemployment bene- 
fits. 

For a while we were practically assured it would have his full and whole 
hearted support, but we have also learned indirectly that evidently the Treasury 
Department has prevented, through the Bureau of the Budget, the Department 
of Labor from actually initiating or sponsoring or supporting this legislation, 
despite the fact that we are of the opinion that the Department itself is com- 
pletely sympathetic with the objectives of this type of exemption. 

Mr. Brown. Well, I would say in the first instance that my state- 
ment today on the position I take on behalf of the Department of 
Labor has been cleared with the Bureau of the Budget. 

When this thing became evident several years ago, the Department 
did talk with the Treasury Department, and has talked with the 
Treasury since in the hope and possible expectation that administra- 
tively some solution tothe problem might be found. 

Mr. Piarrncer. When you say you cleared it with the Bureau of 
the Budget, did they indicate whether this is in accordance with 
the President’s legislative program, or is it at variance with it? 

Mr. Brown. They did not. They simply authorized the Depart- 
ment to take this position for this hearing. 
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Mr. Piarrncer. With respect to the position of the Treasury De- 
partment, how was that made known to the Department of Labor ? 

Mr. Brown. Up to this time in terms of discussion and negotiations 
back and forth. 

Mr. PLaprncer. Would you say that the statement that the Treasury 
Department has prevented the Department of Labor from actually 
initiating, sponsoring, or supporting this legislation, is accurate ? 

Mr. Brown. I would not say so. I think we approached it on the 
basis it might be handled in some different, less formal way. 

Mrs. GrirrirHs. May I ask what business it is of the Bureau of 
the Budget’s whether you initiate legislation or not? Would this 
cost something ¢ 

Mr. Brown. No, ma’am. The Bureau of the Budget is central to 
all legislative proposals introduced by the administration. One of its 
functions goes far beyond the question of fiscal control or manage- 
ment. It is a coordinative function relative to all Departments. 

Mrs. GrirrirHs. So you have to ask them about everything? 

Mr. Brown. The Bureau of the Budget in a sense is a misnomer, or 
at least not the complete description of its functions. 

Mr. Puaprncer. If I may, Mrs. Griffiths. There is a Budget circu- 
lar, I believe A-19, which requires when agencies submit views on 
legislation, that the views be cleared with the Bureau of the Budget 
if there is sufficient time; and if there is not sufficient time, that has 
to be indicated in the response of the agency to the committee. 

Mrs. Grirrirus. And they have unlimited discretion in determining 
what should be done and what should not be done? 

Mr. Piaprncer. Well, when the views of the agencies are submitted 
to the Bureau of the Budget, the Bureau of the Budget advises the 
agency concerned whether the views of the agency are in accordance 
with the President’s legislative program. 

In a number of instances in which I have been involved, the views 
were not in accordance with the President’s legislative program, but 
the Bureau of the Budget said they had no objection to presenting 
these views to the appropriate committee, provided that that was 
made known. 

Mr. Mraper. On this point of the Bureau of the Budget’s activity, 
I know with respect to some things, like questionnaires gotten up by 
agencies, there is a statute which gives the Bureau of the Budget some 
supervisory control. 

Mr. Piaprncer. That is the Federal Reports Act. 

Mr. Mreaper. Yes. 

Now, whether approval of presenting views or reports to Congress 
on legislation is pursuant to any statutory responsibility of the Bureau 
of the Budget, or whether it is something that the President has dele- 
gated to the Bureau of the Budget to get some cohesion and uniformity 
in the legislative program of the administration, I am not sure. I am 
not sure whether there is any statutory basis for that function. 

Mr. Priapincer. I am not either, but I point out to you that the 
Bureau of the Budget, as its name implies, has the power of the purse. 

Mr. Meaper. I would like to ask Mr. Brown a question on the same 
point. 

Do you have some written consent from the Bureau of the Budget to 
present this statement to this committee this morning ? 
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Mr. Brown. I donot know. 

Mr. Mister. No; wedonot. 

Mr. Meaper. Should we not have this gentleman identify himself 
for the record ? 

Mr. Buatnrg. Yes. Would you please identify yourself for the 
record ? 

Mr. Mister. I am Assistant Solicitor of Labor, Albert D. Misler. 
We have been in telephone communication with them. We read the 
statement to our liaison man in the Bureau of the Budget, and appar- 
os he has gotten his clearance and called us back and said they have 
no objection to our making this statement. 

Mr. Meapver. Being Assistant Solicitor, how would you interpret 
that approval by the Bureau of the Budget, even thorigh it is simply 
an oral approval? Does that indicate your statement is in line wit 
the administration’s program, or even if it is not, they have no objec- 
tion to your presenting it to the committee ¢ 

Mr. Mister. Even if it is not, they have no objection, is the way we 
would interpret it. 

Mr. Meaper. You do not interpret it to be an approval of this state- 
ment as the policy of the administration ? 

Mr. Mister. No. 

Mr. Brown. Not necessarily. 

Mr. Misurr. Not necessarily. 

Mr. Buatnix. Are there any further questions? 

(No response. ) 

Mr. Buatnix. Thank you very much, Mr. Brown. 

Mr. Brown. Thank you very much, Mr. Chairman. 

Mr. Buatnrk. Our next witness is Mr. Peter Schoemann, general 
resident, United Association of Journeymen and Apprentices of the 
?lumbing and Pipe Fitting Industry. 

Mr. Schoemann, I see you have accompanying you Mr. Martin F. 

O’Donoghue, your general counsel. 


STATEMENT OF PETER T. SCHOEMANN, GENERAL PRESIDENT; AC- 
COMPANIED BY MARTIN F. 0’DONOGHUE, GENERAL COUNSEL, 
UNITED ASSOCIATION OF JOURNEYMEN AND APPRENTICES OF 
THE PLUMBING AND PIPE FITTING INDUSTRY OF THE UNITED 
STATES AND CANADA, AMERICAN FEDERATION OF LABOR-CON- 
GRESS OF INDUSTRIAL ORGANIZATIONS 


Mr. Scuormann. Yes. Is there any objection if he sits alongside 
of me? 


Mr. Buatnis. There is no objection to him sitting alongside of 
you. 

Mr. O’Donoghue will also have a statement to make following 
yours. Is that correct? 

Mr. ScHoremann. Yes. Thank you. 

Mr. Buatnix. Mr. Schoemann, we welcome you this morning and 
thank you for your cooperation on this matter before the committee. 

For the record, before you proceed with your statement, would 
you give a brief summary of your background and how long you 
have had the position you now occupy ? 
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Mr. ScHorMAnn. I have been occupying the position of general 
president of the United Association of Journeymen and Apprentices 
of the Plumbing and Pipe Fitting Industry of the United States 
since the unfortunate passing away of Martin P. Durkin. During 
the period that Mr. Durkin was Secretary of Labor, I acted as the 
acting general president of our organization. 

After his return, I became the assistant to the general president. 

My home is in Milwaukee, Wis. I have been a member of my 
organization since 1913. I represented my local union in Milwaukee 
for about 8 years as its business agent, and I was president of the 
Milwaukee Building and Construction Trades Council for approxi- 
mately, oh, I would say, 20 years. 

I was also an elected member of the Milwaukee Board of School 
Directors. I was elected 3 times for 5-year terms, and was a member 
and chairman of the Wisconsin State Vocational Board, I believe, 
for about 8 or 9—no; 11 years. I was its president for 8 years and 
I was appointed by a Republican governor, by a Progressive Republi- 
can, and by a Democrat. 

I guess I have covered the field, 

That is about the background. I could go into a little more detail 
if you want it. 

Mr. Buarnrk. That will be sufficient, Mr. Schoemann. 

Will you proceed with your statement, please ? 

Mr. ScHoEMANN. Yes, sir. 

My name is Peter T. Schoemann. I am general president of the 
United Association of Journeymen and Apprentices of the Plumbing 
and Pipe Fitting Industry of the United States and Canada. The 
united association is an international labor union with a member- 
ship of 256,822 members as of January 1, 1958, comprised of the fol- 
lowing crafts: plumbers, pipefitters, lead burners, sprinkler fitters, 
air-conditioning and refrigeration fitters, and their apprentices, hold- 
ing membership in approximately 760 local unions in the United 
States, Alaska, Hawaii, Panama, and Canada. Substantially all 
of the craftsmen of the united association work in the building and 
construction trades industry. The united association is an affiliate 
of the building and construction trades department of the AFL-CIO, 
along with the other 17 building and construction trades international 
unions that operate and function in the building and construction 
trades industry. : 

I am grateful for this opportunity to appear before this Legal and 
Monetary Affairs Subcommittee of the Committee on Government 
Operations. The subject that we are here to discuss with you ladies 
and gentlemen today deals with the failure of the Internal Revenue 
Service to establish a uniform rule or regulation allowing building 
and construction trades journeymen to deduct from their income tax 
traveling expenses. Throughout this statement, “traveling expenses” 
means transportation expenses to and from a job and room and board 
while away from home. 

The United Association has been in the forefront of a determined 
effort to secure relief for our pipefitters and plumbers. I might point 
out that, in carrying out this fight for our members at great expense, 
we also are defending the other 3,250,000 members of the building 
trades department, AFL-CIO, and their families, who have been 
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similarly affected by the arbitrary position of the Internal Revenue 
Service. For the past 5 years, since 1953, pipefitters and plumber 
members of the United Association have been denied the right to 
deduct traveling expenses from their income-tax returns by the In- 
ternal Revenue Service. The complaints from our membership be- 
came so widespread and serious that the general executive board in 
1955 authorized our general counsel to undertake a series of test 
cases through the courts. As a result of this effort, the Peurifoy 
case is now ‘pending before the Supreme Court of the ‘United States. 
A writ of certiorari has been granted. 

Let me begin by saying I worked at the trade for many years as 
a plumber in Milwaukee until elected president of the Milwaukee 
Building and Construction Trades Council. Later, I became vice 
president of the United Association and a member of the general 
executive board and served as acting president while Martin P. 
Durkin served as Secretary of Labor. Upon General President Dur- 
kin’s untimely death, I was elected general president of the United 
Association. 

As general president, I will confine my remarks this morning to 
an explanation of the nature of the employment of plumbers, pipe- 
fitters, sprinkler fitters, and other craftsmen of our organization in 
the building and construction trades industry. For a full apprecia- 
tion of the problem you must understand the nature of the employ- 
ment in the construction industry. The Internal Revenue Service has 
shown a lack of understanding of the problems of our industry. This 
is evidenced by letters received by members of the United Association 
from district directors of the Internal Revenue Service. Basic mis- 
conceptions of the construction industry have led the Internal Reve- 
nue Service to take the position that the travel expenses of building- 
trades construction workers are not deductible business expenses. 


ALL CONSTRUCTION PROJECTS ARE TEMPORARY IN NATURE 


As I understand the present position of the Internal Revenue Serv- 
ice, a business deduction will be allowed for travel expenses incurred 
for employment away from home that is temporary in nature. How- 
ever, if the employment is classified as being indefinite, no deduction is 
allowable. Although the Commissioner of ‘the Internal Revenue Serv- 
ice, in a letter to this committee, recognized that employment in the 
construction industry is, by its very nature, temporary, district di- 
rectors of the Service have concluded in too many cases in disallowing 
travel expenses as business deductions that construction work is of 
an indefinite duration. Such a conclusion is clearly in error. 

The building and construction industry consists of the creation and 
construction of projects, such as commercial buildings, industrial 
plants, atomic-energy plants, nuclear reactors, chemical plants, oil 
refineries, dams, dikes, fiood-control projects, and so forth. The work 
involved in the actual building of these projects is of a temporary 
nature because a building project of any kind as a beginning and, 
naturally, a terminal or end date when the projeg is completed and 
the work comes to an end. Contrast the temporary nature of build- 
ing-trades work with permanent employment as the same is known 
to exist in other lines of business, such as factories, plants, and manu- 
facturing units. Employees of factories and plants are permanent 
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in the sense that the term of employment is indefinite. However, the 
building-trades craftsmen are only temporarily employed on original 
construction. They do not know the exact date their employment 
may be terminated. But they do know when they go on a job that 
either their work will take so many weeks or months to complete, or 
when the entire project is complete their employment is terminated. 

Not only is the construction of the project itself temporary in nature, 
but during the progress of work on a building project the various 
crafts employed on the job are only employed temporarily. All of 
the 19 crafts of the building-trades industry are never employed at 
the same time on a job. Many employment changes occur on every 
job, causing staggered employment, layoffs, and the recalling of crafts 
for further work, resulting in a constant state of flux of employment 
on the job. 

Let me illustrate the work of plumbers or steamfitters on a typical 
construction job. Initially, after excavation, they will lay the main 
water and heating lines, leaving the job when this work is completed. 
Later, after construction has progressed, a crew will return and con- 
nect up the various sewer, heating outlets, and so forth; and, finally, 
before the building is completed, a crew will be recalled to install the 
finished plumbing, heating, air-conditioning and refrigeration sys- 
tems. The crews that return to the job may be made of entirely new 
plumbers and pipefitters. 

The employment in the building and construction trades industry 
exists in a constant state of change and flux, due to the temporary 
nature of any construction project and to the rotation of crafts em- 
ployed on a project. Thus, it is readily apparent that every construc- 
tion project is temporary in nature and the craftsmen employed in 
the construction are employed for many short, intermittent periods 
of time. 

I have a letter here, dated July 1, 1957, from C. W. Glotzback, the 
Richmond, Va., district director of the Internal Revenue Service, sent 
to S. M. Forbes, a member of local 491 of the United Association, 
iocated in Roanoke, Va. Mr. Forbes had a home and family in Roa- 
noke, but due to the unavailability of work in the Roanoke area 
traveled to the atomic-energy plant at Portsmouth, Ohio, where he 
worked for a period of 9 months during 1955. Also due to the unavail- 
ability of work in the Roanoke area, Forbes worked for 3 months for 
the M. W. Kellogg Co., at Yorktown, Va., during 1955. In disallow- 
ing Mr. Forbes’ claim for travel expenses incurred in working at these 
jobs away from home, the district director wrote him as follows: 

All information submitted has been given careful consideration and it is con- 
cluded that the report previously forwarded you is correctly determined since it 
has not been established that your work was of a temporary nature. Even 
though you worked at Yorktown for a short period of time, you had different 
employers and were at your post of duty which is entirely different from being 
sent from place to place by one employer. 

As you can see, the district director disallowed Forbes’ deduction 
because the work on these projects was not temporary in nature. 
Now, ladies and gentlemen, obviously the contractors of the Ports- 
mouth and Kellogg jobs had definite dates upon which work was to 
be completed. Would you say they had permanent contracts? Of 
course not. Well, how then could a man say that a pipefitter work- 
ing for the contractor on these jobs was hired for an indefinite period ? 
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He was employed only for the length of time that it took to complete 
the piping and plumbing work. 


THERE ARE NO STABLE EMPLOYER-EMPLOYEE RELATIONSHIPS IN THE 
CONSTRUCTION INDUSTRY 


The district, director’s letter to Mr. Forbes also evidences the In- 
ternal Revenue Service’s second basic misconception of the nature of 
our industry. The Service pointed out to Mr. Forbes that, although 
working for a very short time at Yorktown, he had worked for many 
different employers. This, according to the Service, was entirely dif- 
ferent from in sent from place to place by one employer. One of 
the outstanding characteristics of the building and construction trades 
industry is that long-time, stable employer-employee relationships, 
which are taken for granted in other industries, are nonexistent. ‘The 
nature of the industry precludes such relationships. The work of 
both contractors and building tradesmen is intermittent and tempo- 
rary in character. Building contractors employ from job to job. 
Few contractors build up more than a skeleton force consisting of 
supervisory and clerical employees. When they obtain a contract for 
a job, they hire their labor for that particular job and, when the job 
is finished, the labor force is laid off. The contractor may frequently 
go for months without work in progress and then secure a contract 
for a job which will require hundreds of men. 

Other Federal agencies of our Government have recognized this 
basic reality of the construction industry. Jerome Fenton, General 
Counsel of the National Labor Relations Board, just a few weeks ago 
in a speech before the labor law section of the Wisconsin Bar Asso- 
ciation, described the construction industry in the following fashion: 


The building and construction industry is * * * in many ways unique. It 
fits into few of the orthodox categories of industry or employment * * *. Inthe 
first place, the industry is mobile. Generally speaking, the work of the industry 
is performed on separate project sites rather than at fixed locations. Contrac- 
tors bid on or otherwise obtain a construction job, make arrangements to place 
the necessary equipment on the site, and hire the skilled artisans and laborers 
they need for the particular job. Upon completion of the job, they move on toa 
new job site and repeat the process. Of necessity, then, workers in the industry 
are rarely attached to a single employer. In the course of a given work year, 
employees are employed by a number of different contractors on a number of 
different construction sites. Employment is thus temporary and intermittent in 
nature. 

This kind of employment relationship creates special problems both for the con- 
tractor and for the worker. The contractor, before he bids on or undertakes a 
project, must be apprised of such vitally relevant factors as the availability of a 
specialized labor force in the area where the project is to be performed and the 
cost of such a labor force. If he is a general contractor and will require one or 
more subcontractors to complete the job—as often as not a completion date for 
the project is fixed, and failure to meet that date invokes penalties—he also 
needs to have information relevant to their needs and costs * * *. 

The individual workman in the construction industry is likewise handicapped. 
Unlike his countrepart, the industrial employee, he has no fixed locations at which 
he can apply for work. Construction projects are scattered, often located in 
remote areas, and advance information as to their location and employment needs 
is not widespread. Moreover, the practicability of a search for employment under 
these admittedly adverse conditions is aggravated by the fact that the employ- 
ment, when and if obtained, is likely to be short term. By the same token, the 
eonstruction worker, because of the very nature of the industry, lacks the assur- 
ance which his industrial counterpart has, namely, that proficiency in the per- 
formance of the job which obtains is at least a minimum guaranty of continued 
employment. 
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As you can see, it is also improper to say that, because a man works 
for many employers in one area away from his home, his work is not 
temporary. To reiterate our basic contentions, all construction work is, 
by its very nature, temporary and precludes long-term employer- 
ae ae 

ctually, the building trades craftsman cannot be equated with the 
worker permanently employed with a single employer. The building 
trades craftsman works not for a particular employer or employers, 
rather he works at his trade. If work is available, he works at his 
trade at his home. If work is unavailable, he travels away from his 
home to where work at the trade is available. He continuously travels 
until work at home again becomes available. 


Mr. Meaper. Might I interrupt to ask a question at that point of Mr. 
Schoemann ? 


Mr. ScHoEMANN. Yes, sir. 


Mr. Meaper. Is the traveling tradesman at some disadvantage with 
respect to seniority in comparison with the members of the local union ? 

Mr. Scoormann. No. We do not have any seniority in the con- 
struction industry. 

Mr. Mraper. Let us say you have a traveling plumber who comes 
into a community where there is a local union. The unions, as I 
understand it, do have some participation in the hiring process. 

Mr. Scoormann. What he does is, he reports to that local union that 
he is in that area, and if there is a need and if an employer does desire 
additional plumbers, he is sent out on the job. 

Mr. Meaper. But what I am trying to get at is, he is only sent out on 
the job if none of the local members of the union are available for 
that job: Is he not at somewhat of a disadvantage when he is trying 
to get a job away from home? 

Mr. ScnormAnn. To be practical, it just would not be logical for 
a man to go into a community when he knows there are unemployed 
people in that community. He does not go into those areas, but he 
goes into the areas where there is a shortage of labor. 

Mr. Mraper. I am trying to get the practical effect of whether or not 
a traveling plumber is on an equal footing with the members of the 
local plumbers union in being dispatched to a job. 

Mr. ScHorMAnn. Sure heis. 

Mr. Mraper. By the union. 

Mr. ScHoeMann. Sure he is. 

Mr. Meaper. There is no distinction ? 

Mr. ScHorMANN. As far as we are concerned, there is not. 

Mr. Mraper. Let us say there were 30 plumbers and 5 of them were 
traveling plumbers and 25 were members of a local union. Let us say 
that there were 5 of that number, 3 of them traveling plumbers and 
2 of them local people, who did not have a job, and all of a sudden a 
job comes up. Are you telling me that the traveling plumbers would 
get equal consideration in filling that job? 

Mr. ScHorMAnn. Sure they would. 

Mr. Meapver. With the two local members who were unemployed 
also? 

Mr. ScooreMann. That is right. 

Mr. Meaper. There is no distinction ? 

Mr. ScuorMann. That is right. 

Mr. Meaper. I wanted to be sure of that. 








56 INTERNAL REVENUE SERVICE 


Mr. Puarrtnerr, That question, as I understand, Mr. Schoemann, 
does not arise because the traveling plumber usually j is dispatched to 
a place where there is a shortage. 

Mr. Meaper. He may be initially, but he may be there when the 
unemployment arises. 

Sometimes these jobs come up and sometimes you wait around for 
one, do you not ¢ 

Mr. ScHorMann. I guess you do, but I will touch on that in my 
statement. 

Mr. Meader. Then your statement is, there is as far as you know, 
no discrimination against the traveling plumber ? 

Mr. ScHormaNn. That is right. 

Mr. Meaper. In being sent out by the union to a job? 

Mr. ScHormann. That is right. 

Mr. Meaper. He ison the same footing asthe local members ? 

Mr, ScHormann. I might say, Mr. Congressman, that at our last 
convention we made provision for what is recognized as a travel card, 
which a man can get when he goes from location to location. 

Are there any further questions ? 

Mr. Mrapver. No, that is all. 

Mr. Buatnrk. Please continue, Mr. Schoemann. 

Mr. ScHoeMAnn. Yes, sir. 


TRAVEL EXPENSES OF BUILDING TRADESMEN ARE THE RESULT OF ECONOMIC 
NECESSITY 


In denying travel expenses to craftsmen, the Internal Revenue 
Service is refusing to recognize the economic necessity that drives 
these craftsmen to travel away from their homes and normal places 
of employment, leaving wives and families, to seek work at their craft. 
I think I can best demonstrate this economic necessity by reading to 
you portions of 2 or 3 letters from members of my union regarding 
their travel expenses. First is a letter from Ronald A. C hapm: in, a 
member of Plumbers and Steamfitters Local Union No. 762, which 
states in part: 


I have worked as a journeyman steamfitter for approximately 15 years in 
numerous towns throughout West Virginia and neighboring States. I was 
employed on 4 different jobs during the year 1954. Two of these were with 
local companies, and J did not claim a deduction for expenses away from home 
while employed by these companies. I was referred to construction jobs in 
Circleville, Ohio, and Portsmouth, Ohio, by my local union because there was 
no employment available locally. I claimed a deduction of 35 weeks at $35 
per week while on these two jobs plus a. travel allowance of $48 to cover my 
expenses to 1 trip to and from each of these towns. My family were not with 
me, and I maintained my home in Oak Hill, W. Va., during this time. 


And, again, a letter from Ivan D. Whitehead, also a member of 
Plumbers and Steamfitters Local Union No. 762, which reads in part: 


I was referred to the atomic project at Portsmouth, Ohio, by my local union 
because no jobs were available in this vicinity. I maintained my home in 
Beckley during this period, traveling 214 miles home and 214 miles back to 
Portsmouth each weekend. I also drove 44 miles each day from where I roomed 
to my place of employment and back. I was employed at ee nmaaee all of 
1954 except 1 day and remained there until the middle of 1! (This month’s 
Journal contains a case which was tried and which is shliiiet identical to my 
ease. The only exception appears to be the difference in the project where we 
were employed. ) 
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I will say at that time he was talking about our monthly Journal. 

Mr. PLaprNerr. May | ask a question at this point? 

Mr. ScHOEMANN. Yes. 

Mr. Puarineer. I gather that the travel expense deduction was dis- 
allowed in these two cases ? 

Mr. ScHorMANN. They were disallowed. Yes, sir. 

Another letter was received from Mr. J. B. Evans, Princeton, 
W. Va. president of Plumbers and Steamfitters Local Union 789. 
Mr. Evans stated : 


In 1954 there was hardly any work in the vicinity of my home and in order 
to make a living I was forced to work at the atomic plant then building at 
Waverly, Ohio, for 49 weeks of the year. 

This, of course, meant my maintaining two homes as my aged mother is my 
responsibility and you can readily see it is an absolute impossibility to drag 
an old person all over the country under the conditions with which construction 
men live. Then, too, we own our home and it must be looked after. 

When my income tax return for 1954 was made in March 1955 I deducted 
for room and board $30 a week (which is really an underestimate) for a period 
of 49 weeks and explained this deduction in a rider attached to the usual form. 

Also attached was a sworn affidavit signed by the business agent of Plumbers 
and Steamfitters Local 789, Princeton-Bluefield, W. Va., attesting the fact that 


due to the insufficiency of work at home I was forced to seek employment in 
this locality. 


On November 15, 1955, the director of internal revenue office at Parkersburg, 
W. Va., wrote me this deduction was disallowed and I owed the sum of 
$277.28 * * *, 

The letters I have just read to you point up the fact that the 
plumbers and pipefitters travel away from home in search of jobs 
because there is no work available in their home area. This pattern 
exists throughout the entire country. You must remember that the 
construction industry often undergoes periods of unstable employ- 
ment. That is, construction will increase perceptibly in one area, re- 
sulting in a labor shortage, while, at the same time, in another area 
there wili be a labor sur plus. As a result, the men in depressed areas 
travel away from home to the area of full employment. Thus, travel 
is necessitated generally by the unavailability of work at a man’s 
home. 

Let me give you an example of the usual employment situation of 
a typical plumber or pipefitter that illustrates not only the temporary 
nature of the building and construction industry, but aiso the necessity 
of travel away from home of the craftsmen in this industry. 

Let’s say that the typical plumber or pipefitter works for a con- 
tractor in Washington—the Schoemann Co. He works at a job in 
Washington this week; another job in Virginia for the same contractor 
next week; then he m: iy be laid off and he will pick up plumbing or 
pipefitting work with a second plumbing or heating contractor the 
following month. When work is slack in W ashington, he will go to 
his union and ask if there is any work out of town. The business agent 
will send the plumber or pipefitter to New Jersey, where an industrial 
plant is being built. He may work there 3 months until he is laid off 
and then he returns to W ashington, to his wife and children. He picks 
up a job in Washington for 3 months but, upon the job ending and 
work still slack in W ashington, his business agent sends him to a 
powerhouse job in Richmond, Va. After the end of the Richmond 
job, he returns to Washington to find construction activity has in- 
creased, enabling him to work. in the Washington area steadily for 
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2 or 3 years. Because of the nature of the employment in the building 
industry, he has no stable employment relationship with any single 
contractor in the city of Washington, and no permanent employment. 
But this plumber or pipefitter is not a migratory worker, such as the 
fruit picker who follows the fruit from section to section of the country 
year after year and has no principal place of employment or per- 
manent abode. His sole reason for leaving the city of Washington 
was the unavailability of work. Upon work becoming available again, 
he returned to the Washington area and worked steadily for a 2- or 
3-year period during a peak of employment. 

In the situation I have just given you, the plumber or pipefitter will 
deduct his travel expenses to New Jersey, including his room and board, 
while working away from home. Likewise, he will deduct his trans- 
portation to Richmond and his room and board there and his trans- 
portation back home again, when the Richmond job is finished. From 
the reports received from our members throughout the country, the 
Internal Revenue Service has since 1953 with few exceptions denied 
to plumbers and pipefitters the right to deduct these traveling ex- 
penses. 

Mr. Meaper. Could I interrupt there, Mr. Chairman ? 

Mr. Buarnrg. Mr. Meader. 

Mr. Meaver. Mr. Schoemann, I gather from your reference to the 
migratory worker, fruit picker, or maybe the so-called stoop labor 
that works on onions and vegetables, who has no permanent home, 
that you do not think their living expenses should be deducted. Is 
that correct ? 

Mr. Scuormann. No, I am just trying to explain to you that there is 
a difference between the two types of workers. I am not going into 
the question as to whether he should be entitled to it or not. I say 
that our people are entitled to it. I am not going to enter into the 
question as to whether the migratory worker is. I say our people are 
not migratory workers. 

Mr. Piaprncer. There are some itinerant workers in the industry, 
though, Mr. Schoemann. 

Mr. ScHorMAnn. There are boomers that travel around. 

Mr. Piaprincer. What about these boomers? That is Mr. Meader’s 
question. 

Mr. Meaper. I was going to follow up your position on the migra- 
tory worker with, perhaps, the single man who is an itinerant plumber 
who did not have any house that he owned, although he might have 
a residence, or a voting residence, but he might have no expense con- 
nected with it and he was living wherever he could find work anyway. 
Would you think that fellow should be likened to the migratory 
worker ? 

Mr. Scoormann. I think that is a separate question. But here I 
cited a letter and I read it, of an individual who, I assume, is single and 
living with his aged mother. He had his home there. I just got 
through reading that letter, and I would say that man is absolutely 
entitled to it. 

Mr. Meraver. Well, he might be head of a household, even though 
he is not married. 

Mr. ScHorMann. He isthe head of a household. 

Mr. Mraper. There is a distinction made between heads of house- 
holds, whether single or married, and those who are not, and I was 
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trying to get from you as to whether you saw a distinction between that 
individual who did not have the double expense of having a house he 
had to keep up, and neither a wife and children nor an aged mother 
or other dependents, and the man who did have such expense at any 
fixed place, and then another expense where he had to be working. 

Mr. ScHoreMANnN. We are not pleading the case of the boomer who 
travels around, but are pleading the case of the individual who has 
two expenses. 

Mr. Meaper. I am glad to get that clear. 

Mr. Puiaprncer. That is covered in the May 4 ruling of the Com- 
missioner 

Mr. O’Donocuvr. That is correct. 

Mr. Puarrncer. In which he says: 





Itinerant workers are those who customarily move from one job to the next, 
do not maintain a fixed place of abode, and are not regularly associated with 
any particular locality. Their “tax home” is wherever they happen to be work- 
ing. There is no basis upon which they can establish any other locality as a 


business headquarters for tax purposes. 

I think the United Association “buys” that and agrees that that is a 
proper construction. 

Mr. O’Donocuue. Definitely. We never pressed the case of the 
boomer or the itinerant worker, and always made a very fundamental 
distinction between the general mobility of a building-construction 
worker as distinguished from an itinerant worker, or a boomer, as 
you call it. The cases we have pressed before the Bureau, which we 
have taken through the Tax Court, have always been cases where the 
individual has had a fixed and permanent abode or home where he 
lived, as distinguished from an intinerant worker, which is what you 
were trying to develop, Mr. Meader. 

Mr. Meaper. While we are on that point, Mr. Counsel, Mr. O’Don- 
oghue, do you have any rule of thumb about when a temporary 
worker becomes permanent? I noticed in the excerpts from the letter 
read by Mr. Schoemann there was one fellow who worked 9 months 
on a job. Suppose that was 2 years of steady employment on a job? 
Would you regard that as temporary or permanent, or is there any 
length of time that you use to make the distinction, or how do you 
distinguish between temporary and permanent ? 

Mr. O’Donoeuve. Could I answer that? 

Mr. ScHoeMann. Yes. 

Mr. O’Donocuoe. First, I will say this. I will answer it, and I 
hope I can answer it fully. First, I would say that the nature of 
building-construction work is such that it should all be classed tem- 
porary. Even taking the case of an individual who would work on 
1 building site, like an atomic-energy project, for 2 years. Usually, 
from the very nature of the work itself, it has a beginning date and 
it has a terminal date. Ergo, it is temporary because you know that 
the job is going to be finished when the structure is finished. 

But you asked the question: Could we adopt a rule of thumb? 
Just so that we could get some uniform ruling from this Internal 
Revenue Service, I say yes, sir. I will “buy” the letter of May 4, 
1956, addressed to this subcommittee by the Commissioner of Internal 
Revenue, where he defined certain specific criteria which he spelled 
out. would be temporary, so that the field service could apply some 
definite, uniform rule in the application of traveling expenses to the 
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building and construction worker. There, he says, we will take a year. 
He says we will take the case where a man works on a given project 
up to a period of 1 year. As long as he works on the project for a 
year, we will classify his job as temporary. 

From what I have read by the experts in this field, Haber, on In- 
dustrial Relations in the Building and Construction Trades Industry, 
and also Collean, in another book, Industrial Relations in the Building 
and Construction Trades Industry, in his statistics he said that the ma- 
jority of the building and construction workers never work much over 
a year on any given . building- construction project. Therefore, if we 
adopt a rule of thumb which the Commissioner promulgated, we will, 
therefore, have a large area where all of the men would have a rule of 
thumb to go by and the Service would uniformly apply this law to 
traveling expenses. We would then delete or exorcise out of it the 
small area where the work is over a year. Then you could apply the 
other criteria. 

Now, it may very well be that I might work up to a year and you 
would work a year and 2 weeks, and you would say, “Mr. O’Donoghue, 
it is pretty hard that I get no deduction for the year and 2 weeks and 
you get the deduction for a year.” However, I think all of the other 
factors would be taken into consideration to see whether it would be 
temporary. All employment away from home, less than 1 year of 
duration, would be classed as temporary; work over a year in duration 
on a single job, away from home, would be subject to study and review 
by your - field office as to whether the work was temporary or of in- 
definite duration. 

Mr. Meaper. I do not know. Maybe I can address this question to 
both of you for comment. This characteristic of the construction in- 
dustry, of course, has always existed; that, when a building is com- 
pleted, the job is over. 

Mr. O’Donocuuet. Right. 

Mr. Meaver. And I am wondering if you would have any comment 
on the possibility that the compensation, both to the contractor and to 
the construction worker, took into account the temporary nature of the 
job, and that, accordingly, you might find that the r: ate of compensa- 
tion for construction workers, generally, on an hourly or a daily basis, 
would be somewhat higher than, let us say, the factory worker, whose 
job we would presume to be indefinite. 

Mr. ScHormann. That is a well-known fact, and you know it, too. 
Mr. Congressman. That is why the hourly rate of the building-con- 
struction worker is higher than a production worker who has a fixed 
place of employment ‘and steady work. In order to bring about an 
annual income on a comparable basis with the production ‘worker, he 
has to earn more money per hour because of the lost hours he incurs by 
reason of weather conditions, and by reason of failure in delivery of 
materials on the job, which causes shutdowns, and by reason of lack 
of jobs entirely. 

Mr. Meaper. And would you also include this factor of having to 
travel to get work, rather than being fixed in one locality ? 

Mr. ScHorMann. He would rather stay where he is. 

Mr. Meaper. But would that be one of the factors you think might 
enter into the wage rate ¢ 

Mr. Scnormann. No. It has no bearing whatsoever, because he 
is going into a community where he is not a part and parcel of the 
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negotiating team that has created the wage rates in that community. 
It may be a lower wage rate area. He may go into an area that has a 
lower wage rate than the one he is coming from. 

Mr. Mraper. In other words, you take the view that the wage rate 
comparable to the factory worker’s, let us say, does take into account 
the temporary nature of the employment, and some of these other 
factors you mentioned, like shutdowns for lack of material, and 
weather conditions. However, you say the factor of having to seek 
employment away from home does not enter into the fixing of the wage 
rate of the construction worker compared to that of the factory 
worker ¢ 

Mr. ScHorMann. No. Definitely not. 

Thus, the denial by the Internal Revenue Service of the right of 
construction craftsmen to claim travel expenses as a business deduc- 
tion results from the Service’s failure to understand that these travel 
expenses are incurred, not because of any personal convenience of the 
crafts, but are necessitated by the nature of the temporary character 
of the construction industry, the lack of stable employer- employee 
relations, and the unavail: ibility of work in the craftsman’s home area. 

A graphic illustration of the nature of the away-from-home work 
that the plumber and pipefitter perform is the work performed in 
defense facilities. The pipefitter is the key craft in the construction 
of an atomic-energy plant. The United Association plumbers and 
pipefitters have built all of the atomic-energy plants in this country, 
and we have a reservoir of highly skilled men who have been granted 
security clearances for building atomic-energy plants. 

The Portsmouth atomic-energy project at Portsmouth, Ohio, is a 
good example. This project was started in February of 1952, and wa 
finished in February 1956. At the height of the project, 10,000 si 
fitters were employed. I personally participated, as acting general 
president of the United Association, in sending the pipefitters of 
the United Association to this job because it was under the jurisdiction 
of the United Association and under my own personal supervision. 
We appointed two agents of the United Association to open an office 
for the security clearance of pipefitters at Waverly, Ohio. We coop- 
erated with the Atomic Energy Commission so that this project could 
be built speedily and in an economic fashion. We kept the project 
well manned, and we coordinated all the efforts of our local unions 
all over the United States to dispatch unemployed plumbers and 
pipefitters quickly when needed at the project. Plumbers and pipe- 
fitters were motivated in coming to the Portsmouth job, not only 
because of the economic picture at home, but also because they fully 
realized the national importance of the work they were to perform. 
The pipefitters who came to this project left their homes and were 
forced and compelled to live in very poor accommodations—trailers, 

camps, shacks, and shanties outside of Portsmouth, Ohio. They sac- 
rificed comfortable homes and the companionship of their families 
to build this project because the job had to be done. Reports from 
our members show that the Internal Revenue Service practical’y laid 
down a blanket ruling declaring that the atomic-energy project in 
Portsmouth, Ohio, was not a temporary job, but was of a permanent 
nature, thereby unjustly denying a deduction for travel expenses to 
thousands upon thousands of our pipefitters employed on this project 
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The Service gave no consideration to the particular trade of the tax- 
payer, the length of time worked on the job, the reasons why he trav- 
eled to the job, or any of the reasons it would appear to me, as a 
layman, are necessary to determine whether the craftsman has a right 
to deduct travel expenses. 

Now, you must understand that 10,000 pipefitters did not work con- 
tinuously on this project. As the construction goes on, the number 
of pipefitters will build up to, say, 4,000 in a particular week. Then, 
because of the fact that other crafts have work to perform, 300 or 400 
pipefitters will be laid off, temporarily. Again, as the work pro- 
gresses, these 300 or 400, and thousands more, are needed. They will 
travel from all parts of the country. The peak period of employment 
on this project found 9,000 pipefitters at work, but this lasted only 2 
or 3months. At all other times, the employment rate varied sharply. 

I should state here that, when a big construction project is going 
on in a given locality and the local union in that area does not have 
sufficient plumbers or pipefitters to supply the demand, then that local 
union notifies the United Association and all other local unions that 
so many plumbers or pipefitters are needed or will be needed and 
that, if they have any men out of employment, to send them to the 
job site. The same thing happens when an area enjoys a high period 
of peak construction and the local supply of plumbers or pipefitters 
or other building-trades men is not suflicient to supply the demand. 
Other local unions and the United Association then send their men to 
these areas where plumbers and pipefitters are needed. 

In addition to the Portsmouth atomic-energy job, the United Asso- 
ciation plumbers and pipefitters have traveled away from home and 
manned all the other atomic-energy projects. At the first atomic- 
energy project at Oak Ridge, over 15,000 United Association mem- 
bers cleared through local No. 102 to man the job between the years 
1942 and 1945. The peak of employment was in May 1945, at which 
time 7,500 pipefitters were on the job. Employment as a whole 
reached a peak of 45,000 in May 1944. 

At the Hanford atomic-energy plant, begun in March of 1943 and 
completed in April of 1945, over 15,000 pipefitters worked on the job, 
intermittently. It is interesting to note on these first two atomic- 
energy jobs, namely, Oak Ridge and Hanford, traveling expenses of 
building-trade craftsmen were allowed to be deducted by the Internal 
Revenue Service. But, as I have stated, since 1953 the attitude of the 
Internal Revenue Service has changed so that, on the same type of a 
project, craftsmen traveling to the job for identical reasons may no 
longer deduct travel expenses. Since this change in the attitude of 
the Internal Revenue Service, in addition to the Portsmouth, Ohio, 
atomic-energy project, approximately 10,000 pipefitters and plumbers 
were employed at the Savannah River atomic-energy project and 

9,500 pipefitters at the atomic-energy project at Paducah, Ky. Travel- 
ing expenses of craftsmen working on these projects are no longer 
deductible business expenses. 

As you can see, thousands of plumbers and pipefitters have traveled 
away from home to work on atomic-energy plants, but far greater 
numbers of our craftsmen are being forced by economic necessity to 
travel in search of employment on the many large industrial projects 
being built every year. For example, over 2,500 plumbers and pipe- 
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fitters were employed in constructing the Tidewater oil refinery at 
Delaware City, Del. At Tidewater, an 11-mile piping system was 
run from dockside at the Delaware River to the refinery. Local union 
80, with a membership of only 507, began work on this job in the 
fall of 1955. The job ended the summer of 1957. Local 65, with a 
membership of only 344, supplied in excess of 1,500 craftsmen to 
the National Petro-Chemicals plant at Tuscola, Ill., during the years 
1953 through 1955. At peak of employment, during the construction 
of the American oil refinery at Tehwen, Va., local 540, with a 
membership of 313, supplied 710 plumbers and pipefitters. Our 
craftsmen constructed Dow Chemical Co.’s plants at Baton Rouge, 
La., and Freeport, Tex. Local union 198, with a membership of 1,113, 
supplied over 1,400 men at the peak of the Baton Rouge job. These 
are just a few of the industrial projects that the highly skilled mem- 
bers of the United Association are manning every day after traveling 
from home in search of employment. 

It should be remembered that the large industrial projects such as 
atomic energy plants, oil refineries, chemical plants, et cetera, are 
constructed in remote places away from urban communities. They 
are so located not only hein of the dangerous and hazardous prod- 
ucts that are produced at these plants, but also because of the large 
tracts of land that are needed to house the projects. Seldom are 
sufficient numbers of skilled craftsmen available to man jobs in such 
areas. Contractors necessarily have to go out of the local labor market 
to secure men. They turn to areas where there is an overabundance 
of craftsmen and these craftsmen, in turn, travel away from home to 
man the particular job. During the course of construction, the crafts- 
men are oftentimes laid off and return home. Pipefitters and plumb- 
ers take these out-of-town jobs when no work is available in their home 
areas. While working on such jobs, they are away from home carry- 
ing on their trade because of economic necessity, and should be treated 
in the same manner as a salesman or other businessman who travels 
in his business away from home and is allowed traveling expenses. 
The one aspect of this problem that amazes more than anything else 
is that these industrial contractors traveling around the world to 
build are allowed to deduct thousands of dollars in travel expenses, 
but the craftsman, because of economic necessity, driven from his 
home, wife, and family in search of work, is being denied the right 
to deduct $30 a week for meals and lodging while working at his 
trade away from home to provide bread for his family. 


CONCLUSION 


I urge you to aid us in our fight to secure from the Internal Revenue 
Service the same equality of treatment for plumbers and pipefitters 
and other building tradesmen that is accorded to men in the business 
and professional world. I cannot urge you too strongly to make use 
of your good offices to compel, in some manner, the Internal Revenue 
Service to promulgate a ruling to all its district directors that estab- 
lishes the lawful right of building trades craftsmen to deduct travel 
expenses and end this discriminatory treatment of the plumber and 
pipefitter. 

Thank you. 
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Mr. Buarnix. Thank you for a very comprehensive and very 
enlightening statement, Mr. Schoemann. I andanetoant, unless there 
are questions, that Mr. O’ Donoghue, your general counsel, will follow 
up now with specific cases and communications with the Internal 
Revenue Service 

Mr. ScHoemann. That is right. Weshould appreciate that. 

Mr. Biarnik. You may proceed then. 

Mr. Mraper. I do have a question I would like to ask Mr. Schoe- 
mann, Mr. Chairman. 

Mr. Buatnik. Cert: uinly, Mr. Meader. 

Mr. Meaper. You appeal to this committee, Mr. Schoemann. I 
presume you recognize under the rules of the House of Representatives 
this committee has the duty to study the activities and operations of 
the Government at all levels, with a view to determining its economy 
and efficiency. We do not have legislative jurisdiction ‘to amend the 
Internal Revenue Code or any other revenue legislation. That, of 
course, is the exclusive jurisdiction of the Ways and Means Committee 
of the House of Representatives. 

What this committee may do, other than to furnish you a forum 
for bringing this to the attention of the Congress, I am just not sure 
of. I do not know what we can do. I know the former chairman 
of the committee wrote a letter to the Internal Revenue Service. I 
might say that was something that the chairman did on his own and 
I had no notice of it until after it had been done. However, I make 
that preliminary statement to ask you what you have done with respect 
to securing legislative action on this matter. 

The Congress, of course, has authority to write anything it wants to 
into the internal revenue laws. Whether it could go into the detail 
that might be required to describe temporary employment and what 
were appropriate travel expenses might be a difficult piece of legisla- 
tive draftsmanship, but the power is there through legislation to 
correct the situation of which you complain. 

My question then is, in the light of that preliminary statement, 
precisely what has your organization or, to your knowledge, has any 
other union of building tr ades workers done to seek relief through 
legislation ? 

Mr. ScuorMann. Let me say this: We have done nothing to seek 
relief through legislation. We feel that it is strictly an administra- 
tive function of the Internal Revenue Service. They have done it. 
If they did it for the period up to 1953 we feel that there should be 
a continuance. There is not any difference in the job that was built 
after 1953 from those that were built before 1953, at which time it 
was allowed. 

So we think it is an administrative inefficiency and it is within the 
power of the Internal Revenue Service to control it; and, we feel that 
this committee has it within your powers, in our opinion—and I could 
be as wrong as wrong can be—I don’t claim to be any expert—but I 


think you could instruct the Internal Revenue Service to administer 
this rule without the inequities that I am attempting to call to your 


attention here today. 

Mr. Meaver. I think you have answered my question. 

Mr. Scnormann. I have forgotten one important thing, Mr. Con 
gressman. Our learned counsel here and my organization—I think 
that was 3 years ago, was it not? 
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Mr. O’Donocutvr. Yes; 3 years ago. 

Mr. ScuorMAnn. Our general executive board took this action when 
these men were complaining to us. We took these cases to the Tax 
Court and fought this battle for these men. Our general counsel will 
recite to you our activity in that field. 

Mr. Meaper. Yes. I assumed that that is what Mr. O’Donoghue 
was going to do. 

Mr. ScHoeMANN. That is right. 

Mr. Meaper. And he will tell us about the efforts you made to get 
court relief. However, I thought before we got into that ] ought 
to find out whether or not your organization or any other labor or- 
ganization confronted with the same problem had sought legislative 
relief. 

Mr. ScHoeMAnn. We have not. 

Mr. Meaver. Through the introduction of a bill and hearings be- 
fore the Ways and Means Committee. 

Mr. ScHOEMANN. We have not done that. 

Mr. Meaper. You have not done that ? 

Mr. PLapincrer. May I say, Mr. Meader, in 1956 Senator Humphrey 
introduced a bill on this subject in the Senate and Mr. Mollohan, fol- 
lowing the receipt of this ruling, also introduced a bill in the House 
on the same subject, almost a companion bill to the Humphrey bill, 
but no action was ever taken. 

Mr. WestLanp. I have a few questions but I think it might be better 
if we heard Mr. O’Donoghue first as you suggested and get the whole 
thing unfolded. 

Mr. Buarnix. Yes. Mr. O'Donoghue, will you give us your full 
name and title ? 

Mr. O’Donocuvur. Martin F. O'Donoghue. I am an attorney and 
general counsel for the United Association of Journeymen and Ap- 
prentices of ae Plumbing and Pipe Fitting ae stry. My office is 
located at 831 Tower Building, Washington 5, D. GC. I have been 
practicing aa here in the District of ( ‘ehumbis for about 32 vears. 

I have a prepared statement but before I enter into that I just 
wanted to make one observation here with regard to the questions Mr. 
Meader asked Mr. Schoemann. 

Generally, most building and construction trades workers do not 
travel a great deal. When I went into this question once we tried to 
get statistics from the Associated General Contractors after a confer- 
ence down at the Internal Revenue Bureau with the Mechanical Con- 
tractors Association. The only norm or level I could come up with 
to find the number of men that would travel I had to get from the 
United Association. From their knowledge from intimate acquaint- 
ance with their membership in their local unions, out of 270,000 they 
figured about 35 percent of that total number of men would annually 
travel. 

By that I mean because of the unavailability of work in their home 
areas they would leave there and get their travel cards and go to get 
work elsewhere. I just wanted to be sure the committee did not have 
the impression, before I go into this statement, that the whole mem- 
bership is constantly on the go as migratory or itinerant workers. 
Even as to this 35 percent that does travel, they are not itinerant 
workers like people who follow fruit seasons, or the parimutuel men 
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who go from track to track, but to whom the Tax Court allowed tax 
deductions for traveling expenses although the Internal Revenue Serv- 

ice denies it to these building and construction tradesmen. I just 
wanted to make the distinction before I go into this particular speech 
I have prepared here. 

If I may, as I read it, I would like to interpolate now and then and 
if you have any questions as I go into it I welcome them, and if I can 
answer them I will humbly attempt to do so. 

Mr. Chairman and members of the subcommittee, my name is 
Martin F. O’Donoghue. I am the general counsel of the United Asso- 
ciation of Journeymen and Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and Canada. I wish to express 
my appreciation for the opportunity of testifying before this subcom- 
mittee to discuss this problem. Three and one-half million building 
tradesmen are receiving discriminatory and arbitrary treatment at the 
hands of the Internal Revenue Service. 

When these craftsmen were temporarily employed away from their 
homes they deducted, on their income tax returns, legitimate and 
proper travel expenses. Since 1953 the Internal Revenue Service, 
changing long established prior rulings, has discriminatorily disal- 
lowed these deductions. These are prior rulings of the Tax Court 
which they acquiesced in. 

At the same time other taxpayers in similar positions, such as con- 
tractors and other businessmen, have been permitted to deduct travel 
expenses. 

The pertinent part of the Internal Revenue Code pertaining to trade 
or business expenses provides : 

(a) IN GENERAL.—There shall be allowed as a deduction all the ordinary and 
necessary expenses paid or incurred during the taxable year in carrying on any 
trade or business including (1) (allowance for salaries, etc.), (2) traveling 
expenses (including the entire amount expended for meals and lodging) while 
away from home in the pursuit of a trade or business; * * * 

Mr. Meader, I have always maintained that you do not need any leg- 
islation. “Trade or business,” the words are used in the disjunctive 
and from the construction by the Tax Court of either the 1939 or the 
1954 code that gives ample coverage in the application of a statute. 
Certainly you do not need special ‘legislation just for building con- 
struction workers, There are other types of people who travel, such 
as lawyers, doctors, businessmen, building tradesmen, traveling sales- 
men, engineers, estimators, insurance salesmen. Everyone travels. 

The statute was enacted for the whole economy and all of the job 
classifications embraced in the whole economy, and I do not see any 
necessity for specifying where traveling expenses were put into the 
statute as being deductible. If a man is following his trade to make 
a living, I do not believe you have to show that trade specifically. 

Take a depressed area like West Virginia during the years 1953 
and 1954. Take depressed areas in the ‘country today like the ones 
around Scranton, Pa. We have men leaving there who have their 
wives and children in their homes but they must leave to get work 
in other areas because they do not have work available in their own 
areas. And, by George, they do not allow them to deduct the travel 
expenses from room and board for 3, 4, 5, or 6 months. What they 
want these men to do is either be gypsies and bring their wives and 
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children with them or else go back home and get on the unemploy- 
ment relief rolls. 

So you are just throwing them into a vicious circle. 

Mr. Meaper. Mr. 0” Donoghue, did you participate in the presenta- 
tion of these various cases to the courts? 

Mr. O’DoNocuue. No, I can tell you this. In the Peurifoy case I 
actively participated in the preparation of the case and presentation 
of the evidence before the Tax Court, which the Tax Court allowed. 
The decision came down I think in October 1956, some 4 months 
after Commissioner Harrington wrote his letter to this subcommittee 
in which he said he was going to allow travel expenses. 

Then, hardly had the decision came down than they appealed it 
and nonacquiesced in it, after they had acquiesced in all types of 
travel deduction decisions. 

In the Schurer case, in 3 Tax Court 654. In the Leach case in 12 
Tax Court 20, and in numerous other decisions the Bureau acquiesced 
in the court decisions. 

However, they have nonacquiesced in the Peurifoy case and took 
it up to the fourth circuit court of appeals for reversal. 

Mr. WestLanp. Let me ask you a question. You mentioned doctors 
and insurance salesmen and that sort of thing. 

Mr. O’Donocnur. Yes, sir. 

Mr. WestLanp. Would the Internal Revenue Service, for example, 
allow a deduction of travel expenses to a doctor who, let us say, had 
been practicing medicine in Chicago but found business was not good 
there and he does not like it there so he goes to Seattle? They would 
not allow him a deduction to go there to get a job, would they? 

Mr. O’Donocuur. No. 

Mr. Westtanp. That is what I am wondering about. Where do 
you draw the line, and where do you make the distinction? You 
make the distinction in the pursuit of his business actually in going 
to get another job. 

Mr. O’Donocuur. That is correct. I draw the distinction. You 
took a case where the practice of medicine became very poor in Chi- 

cago, or the practice of surgery. Well, we know the scarcity in these 
fields today where you cannot get a doctor when you want one, but 
let us say he permanently ch: inged from Chicago to Seattle and then 
makes his abode there. Of course, there would be no travel expenses 
allowed in that. There was a permanent change of his home. 

It is only where there are travel expenses involved. As the Supreme 
Court pointed out in the Flowers case, they said there are three cri- 
teria, one of which was that the travel expense is incurred, as you hit 
the nail on the head, in the pursuit of your trade or business. 

Mr. WestLanp. Would they draw a distinction where somebody 
goes from West Virginia, as you have been talking about, to Ports- 
mouth, Ohio, where the plumber or pipefitter has a job when he 
arrived at that place, that is, at Portsmouth ? 

Mr. O’Donoeuur. Right. 

Mr. Westianv. Would they allow travel expenses, for example, 
which you say included room and board, for him to go there for that 


job if he already has a job before he goes or before he leaves the 
West Virginia area ? 
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Mr. O’Donocuve. No, I do not think they make any distinction 
as to whether you have the job or not. In most cases, Mr. Congress- 
man, most of these building tradesmen who travel know they will 
get a job in a given area. As in the illustration given by Mr. Schoe- 
mann, they become unemployed and have no work here. There is no 
work here so the man will go to his business agent and say, “Is there 
any work anywhere else?” The United Association keeps supplied 
to the local unions information on where work is available in these 
places. As he explained it, the building industry is sometimes de- 
pressed in one area and is better in another. 

They keep their home here and go to that job and work there tem- 
porarily. When the work is done there they come back to their home. 
Generally they work in this area. For instance, take most. of the 
plumbers and pipefitters who work generally in the Washington area. 
They do not work for one particular contractor but go from contrac- 
tor to contractor. But, when work is not available they will leave and 
go to New Jersey where there may be an industrial plant being built. 

Mr. Westtanp. In the hope of getting work, or because there is a 
job waiting for them ? 

Mr. ScnorMann. Could I interpose there ? 

Mr. O’Donocuur. Yes. 

Mr. ScHoreMANN. Let me say this, Mr. Congressman. On these big 
jobs, particularly where there are thousands of men employed, we 
have a prejob conference as a rule where the employer and client draw 
up a monthly or weekly schedule of how many men they anticipate 
using at that time. and it is our job to try to get that number of men 
there on, let us say, the 15th of July. If we need 1,000 men there then 
we have to try to get that number of men. 

Mr. WestLANnp. So, in fact, the fellow working in Washington who 
has to go to New Jersey, knows he has a job when he gets there ? 

Mr. O’Donocuver. That is right. 

Mr. Westianp. Another thing I would like to ask is this: Are you 
putting forth the premise that a man should be allowed a deduction 
for his travel from his home to his job ¢ 

Mr. O’Donocuur. No. 

Mr. WestLaNp. Let us say a fellow has to drive 40 or 50 miles. 

Mr. O’Donocuvr. No, we are not raising that. 

Mr. ScuorMann. You are talking about travel and subsistence. 
Weare not getting into that. 

Mr. O’Donocuvur. You are talking about commuter expenses and 
personal expenses such as all of us have in getting from one place to a 
job. There is a question in some of these cases where these building 
tradesmen travel a long series of miles daily to their work and have to 
use an automobile to carry on their trade, but we have never raised 
that question. There is not much difficulty with the Service on it. 
But there is the question here which we had no difficulty with before. 

I was with the general counsel of the United Association when the 
Schurer case first came down back in 1944 before the Tax Court, and 
we circulated it among all of our members. We never had any trouble 
with the Internal Revenue Service on this question. They even made 
decisions where a man had worked as much as 55 months on a given 
job in an industrial plant away from his home, that he was allowed his 
room and board within the definition of travel expenses. 
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It is the same in the 1954 code as it was in the 1939 code. Then, all 
of a sudden, beginning in 1954, we began getting letters from our 
people in the field which raised the whole question. No longer is the 
Schurer or Leach case of any effect as a means of deducting for travel- 
ing expenses by building tradesmen. No longer do they pay any 
attention to it. We became flooded with these letters. 

Here is the tough thing in this situation. I want you to under- 
stand it. If I am a plumber and working away for just 6 months, 
maybe 24 weeks, and [ deduct my $700 or $800 in expenses for room 
and board and transportation expenses, it may amount to $150 to 
me, or maybe $125 in extra taxes. But after I file my return and 
deduct it I will get a letter from the regional area of the Internal 
Revenue Service saying, “We have studied your income-tax return, 
You make deductions for travel expenses. We disallow this.” 

Well, you are dealing with a building tradesman. He is not articu- 
late. He does not understand law. The place where he has to go in 
the Internal Revenue Service may be 150 miles away. For instance, 
1 got a letter here from a fellow in Minnesota who is on the executive 
council there and he represents all of the building tradesmen in the 
Duluth and St. Paul area; and they are really catching Hades up 
there. 

He goes from Duluth to Omaha and the man pays expenses down 
there to argue their cases. 

The point I am making is it is such a small amount that many of 
them capitulate rather than have the annoyance and expense attached 
to it. And it seems to me that the Internal Revenue Service makes 
capital out of that. For instance, I have one case here, the Dorsey 
case, which I had taken up to the Tax Court. It has already cost us 
$500 in attorneys’ fees and the taxes were only $430. If we went 
through the circuit court of appeals on it, and if they take it up 
there, we will be spending thousands of dollars. 

The Congressman asked the question a minute ago: “Do you need a 
statute?” We did not need a statute for 14 years ; before this. W hy 
do we need one now? Why has this changed? I put this question 
to you. When your subcommittee took issue on it and raised the 
question in 1956 and the Commissioner wrote you a letter and told 
you that there is justice here and there should be a norm and he set 
forth the norm with the criteria which, if followed, would provide 
that if you work up to a period of a year away then it is deductible, 
why didn’t he tell the Service that? My files are filled with these 
cases since his letter. We sent his letter out to all of our local unions 
all over the country. 

Mr. Congressman, our people would go into the Internal Revenue 
Service offices and present that letter. They say to us, “That does 
not mean a thing.” 

Mr. Westianp. This is the letter attached to the end of your 
statement ¢ 

Mr. O’Donocuvue. That is right. To Mr. Mollohan here. 

Mr. Westianp. That was one question I had. I glanced through 
it rather hastily, but how could you reconcile the conclusions he 


reaches with apparently the subsequent action of the Internal Rev- 
enue Service? 
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Mr. O’Donocuve. That is why we are here. I do not know the 


full jurisdiction of your committee but I say to you there is equal 
treatment under law to everybody. 


Mr. Westianp. That is right. 


Mr. O’Donocuve. And this seems to be a to me, in hgh 
places, and something ought to be done about it. I do not ask for any 
special treatment for building tradesmen different from anybody else, 
but I say to him, “Mr. Harrington, I will take what you say. I “think 
it is fair. I think it is reasonable.” And I have told the people in 
the Internal Revenue Service just that. “In the name of God please 
send that thing out and tell your people that they are to follow that. 
We will buy it. We will go along with it. Anything over a year 


you go into and see if it is tempor ary or indefinite. But do something 
about it.” 


You get men working on the same job site and 1 man will come 
from New York and 1 man will come from Minnesota and another 
man will come from Alabama and they will each be talking of their 
deductions. You will find possibly in New York they will allow it, 
ue in Minnesota the Internal Revenue Service will not; nor in Ala- 

ama. 


I have a letter in my file from a woman which was written in April 
of 1958. She said: 


"ie. Donoghue, will you tell me what is the rule for deduction of travel 
expenses for building-trades men? I prepare the income-tax returns for building- 
trades men out of your plumbers and pipefitters local, out of Roanoke, Va. 
I went to the district director and told him of Mr. Mollohan’s letter and of 
the other decisions, and he said, “We do not follow that. You cannot deduct 


any of it.” 

We get that by letter, by telephone, and so on all the way through. 

In substance I say this to you: Is there efficiency in a serv ice when 
the head of that department, the Commissioner,writes you in 1956 
and says to you that there will be a ruling promulgated and this should 
be followed, but when you present it to his field staff they throw it 
aside and ignore it and nothing is done? 

I have been down there twice and begged them to give us some- 
thing, but we have nothing. These men are being taken for $100 and 
$125 and $150 and they cannot spare the money. We have spent over 
$2,000 fighting some of these cases. 

Mr. Westianp. Let me ask you this: The business of being paid 
from the time you leave the hiring hall until you get on the job and 
get back would not apply ? 

Mr. O’Donocuvur. No. We are not interested in that. 

Mr. WestLanp. It does not enter into these cases at all? 

Mr. O’Donocnvur. No. We are not going into that at all, sir. 

Mr. WestLanp. For example, in going to the Portsmouth job, did 
the Federal Government or the Atomic E nergy Commission pay ex- 
penses for any people coming in there ? 

Mr. O’Donocuvt. No. 

Mr. Westianp. Is that a practice of contractors frequently to do 
that, or not ? 

Mr. O’Donocuve. No. 

Mr. ScHorMANN. In some cases, but not in this particular case. 

Mr. O’Donocuuet. No travel distance. 

Mr. ScHoremMann. No. That is right. 
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Mr. O’Donocuur. Many contractors have this ~s local building 

agreements with union trades. I can answer this way: Many of them 
say, “You will be paid 5 cents a mile from the ity Linsite to job site 

as travel expense.” Of course, that is income to the building worker 
in the sense that it is an expense of his travel. Many local contracts 
have that. But we are not raising that question. 

Our question arises on the traveling expenses as defined by section 
162 of the code, or 123 (a) of the 1939 code. In substance that is our 
case here. 

Mr. Meaver. Mr. Chairman. 

Mr. Bratnix. Mr. Meader. 

Mr. Meaper. Mr. O’Donoghue I notice on page 7 of your statement 
you refer to the Peurifoy case pending in the Supreme Court of the 
United States. 

Mr. O’Donocniver. Yes, sir. 

Mr. Meaper. When was certiorari granted on that case ? 

Mr. O’Donoenvur. Certiorari was ‘granted just about a month ago. 

Mr. Meaper. It has not been argued then ? 

Mr. O’Donocutue. It has not been argued. It is in the process of 
being briefed and may be probably argued in October. Would you 
like to know the facts on that case ! 

Mr. Meaper. No. I was going to ask you a question. 

Mr. M’Donoven. O. K. 

Mr. Meaper. You are familiar with it, I assume? 

Mr. O’Donoeuvur. Yes, sir. 

Mr. Meaver. Although you are not the counsel that prepared it ? 

Mr. O’Donocuur. No, sir. 

Mr. Meaper. If you get a favorable ruling on that case, in other 
words, if you win the case in the Supreme Court will your problems be 
settled ? 

Mr. O’Donocuur. It would be a consummation devoutly to be 
wished for, and it probably would be a settlement of a great deal of 
the issue. Yes, sir. But at the same time it still heightens or accen- 
tuates the position of the Internal Revenue Service to this classi- 
fication of workers. 

Mr. Meaper. I have another question. You have apparently dealt 
extensively with the personnel in the Internal Revenue Service? 

Mr. O’Donocuve. I do not like the word “extensively.” I have 
been down there on two occasions. I have had quite a bit of corre- 
spondence with them, I will tell you that, in writing letters that brim 
over with righteous indignation. 

Mr. Meaper. I wonder if in your contacts with the Internal Rev- 
enue Service you know who actually is behind this ruling, or attitude, 
or position. I have in mind that Mr. Harrington as the Commissioner 
has some limitations on his time like Members of Congress do, and 
has to depend on subordinates. 

Mr. O'Donoenvr. Sure. Probably if I can get to his ear I might 
have a change, but I can never talk to him. 

Mr. Meaper. I wonder if you know the individuals or subordinates 
to Mr. Harrington who are responsible for this position ? 

Mr. O’Donocuvr. No; I am not a tax lawyer, and I have very defi- 
nite limitations in the field. I do not know much of the personnel, 
but as individuals and men I have met in other avenues other than tax 
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matters they are very fine people. I do not know the personnel at all, 
Mr. Congressman. 

Mr. Mr. sDER. I do not know that this committee can very well settle 
a legal question, although I must say that the language of this sec- 
tion of the code that is pertinent here sounds pretty plain tome. How- 
ever, I know that sometimes plain language can be taken by a bureau- 
crat and made to mean a lot of things that nobody ever dreamed it 
would mean. 

Mr. O’Donocuur. Sure. 

Mr. Meaper. And I also know that no matter apparently how clear 
language may be on its face, you can get involved im all kinds of dis- 
agreements as to meanings in the course of litigation. 

“Mr. Westianp. Will the gentleman yield? 

Mr. Meaper. Yes. 

Mr. Westianp. If you read the conclusion which Mr. Harrington 
reached on page 3 of his letter, it seems to me, as Mr. O’ Donoghue 
said, if that were sent out to the field offices it is a matter that can be 
cleared up rather quickly. 

Mr. O’Donocuvur. Absolutely. It would give these men that benefit. 

Mr. Westtanp. If that statement still stands—and I presume it 
would. 

Mr. O’Donocuur. Mr. Congressman, that is all we ask. That is 
all w ewant him to do. If he will do that, he will certainly help a 
lot of workingmen, and all he has to do is say that is the ruling and 
they should follow that. That is all we came up here for. 

If they sent this letter to you in 1956, why have they not been en- 
forcing it and making it a rule out in the field so that the men there 
will go by it? 

Mr. Wesr.anv. Do you happen to know how such an opinion is 
promulgated to the field? Is it a decision, or is it in the category of 
some proposition or some rule to work by ? 

Mr. O’Donocuvr. Yes. I think they do have special rulings like 
that that. are issued. For instance, just recently—you asked a good 
question there—when I went down in February and had a conference 
with a Mr. Utter and Mrs. Wrasse, we later sent a memorandum asking 
them to implement this letter to the subcommittee by getting it out in 
the field. 

Mr. Meaper. How do you spell that ? 

Mr. Piarrncer. U-t-t-e-r. Mr. Utter and Mrs. W-r-a-s-s-e. 

Mr. O’Donocuve. I went down with Mr. Gray, who is general coun- 
sel for the building trades department, because it was at the time when 
the men would be making up their income taxes for 1957. I said, 
“Please get something out to them so that your field service will not 
be bludgeoning money out of these men that the Government is not 
entitled to.” At that time they said to me, “We hope we can get some- 
thing out.” 

They agreed with me that there should have been some ruling sent 
out. and it was not fair the way it was being operated. They said they 
were working on a bill for schoolteachers who travel in the summer 
and go to get their education. So these two were tied in together and 
they were working on both of them simultaneously, and when they got 
the schoolteachers out of the way, they thought they would get some- 
thing for the building trades. 
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1 asked them because I said there was going to be this meeting of 
3,000 delegates here and I would like to be able to give them the 
information. Nothing was forthcoming. I did read the very hopeful 
sign that 2 months ago the remedy came out for the schoolteachers. 
So I hope by the Ides of September, or with your good offices, you can 
get the same good ruling for us. 

Mr. Meaver. Let me point out, Mr. O’Donoghue, with reference to 
the deductibility of expenses for the further education of teachers 
there was not one but many bills introduced, which were pending 
before the Ways and Means Committee. Members of Congress heard 
from teachers from all over the country on them. Apparently the 
Internal Revenue Service rather promptly took some action which 
also apparently cured the situation which was being complained of. 
That 1s why I addressed the question to Mr. Schoemann that I did 
as to whether any effort had been made to secure a remedy through 
legislation. 

If the language in question here is misunderstood by the Internal 
Revenue Service certainly Congress can spell it out in greater detail. 
Sometimes that is the most expeditious remedy which is available, 
rather than to wait for some administrative reversal of position. 

Mr. O’Donocuue. Yes. 

Mr. Meaper. I was not quite clear on it but I gathered from your 
answer to Congressman Westland’s question and from the fact that 
you did not include it in your statement, that there is no ruling or 
instruction sent out by the Commissioner upon which these districts 
refuse to allow travel expenses. 

Mr. O’Donocuvur. No. That is correct. There is nothing out in 
the field at all. Most of the branches of the Internal Revenue Service 
will not let you deduct anything if you are a building tradesman. 

Mr. Mreaper. Then it is up to each individual district to put its own 
interpretations on it? 

Mr. O’Donocnvet. That is right. In most of them they will allow 
the deductions. 

Mr. Meaper. Do some districts allow them ? 

Mr. O’Donoeuur. Yes. Some districts do. 

Mr. Meaper. Can you cite them? 

Mr. O’Donocuur. Most of the districts in the northeast section of 
the country. 

Mr. Meaper. Then this is not a countrywide abuse, but in some 
sections of the country ? 

Mr. O’DonocHuE. Yes, sir. 

Mr. Meaper. Traveling expenses are permitted to be deducted in 
some places ? 

Mr. O’Donocuur. Yes. Throughout New York State where you 
get a highly industrial area. In those States you will have it, but 
strangely enough out through the Midwest and Far West and South 
it is general. Outside of New York, and New Jersey, and through 
there. 

Mr. Mraper. How about the State of Washington ? 

Mr. WestLaAnp. Take it easy there. 

Mr. Meaper. Do you have accurate information about the variance 
in interpretation in these districts? 

Mr. O’Donocuur. Yes, I do. 

Mr. Meaper. Is that contained in your statement ? 
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Mr. O’Donoeuue. No, it is not. 
Mr. Meaper. Could you supply it? 
(The information referred to follows :) 


WASHINGTON, D. C., July 14, 1958. 
Hon. Joun A. BLATNIK, 
House of Representatives, Legal and Monetary Affairs, Subcommittee of 
the Committee on Government Operations, Washington, D. C. 


DEAR Mr. BLATNIK: In answer to the request made by the subcommittee, we 
have compiled a more complete list than the one we originally forwarded you 
on June 26, 1958, of the district directors of the Internal Revenue Service who 
have denied travel deductions to members of the United Association of Journey- 
men and Apprentices of the Plumbing and Pipe Fitting Industry of the United 
States and Canada, and other building trades unions, while working away from 
home on temporary construction projects. 

We obtained the information contained herein from direct correspondence with 
members of the United Association and other building trades unions, and from 
answers to a questionnaire we sent out to each of the 800 local unions of the 
United Association. To date, we have received approximately 200 answers to 
this questionnaire. You will see from the enclosed list (which is only a partial 
compilation) that at least 42 district directors out of a possible 64 have denied 
these travel deductions within the past 2 years. 

As you know, Assistant Commissioner: Winkle testified before the subcommittee 
that approximately 59 of the 64 district directors have been allowing these de- 
ductions. 

We hope this information will be of help to the subcommittee in aiding the 
construction workers to obtain their lawful deductions for traveling expenses. 

Sincerely yours, 
MARTIN F. O’ DONOGHUE. 


LIsT OF THE District DIRECTORS’ OFFICES OF THE INTERNAL REVENUE SERVICE 
Wuo HAVE DENIED “TRAVEL” DEDUCTIONS TO CONSTRUCTION WORKERS WHILE 
WorKING Away FrRoM HOME ON TEMPORARY CONSTRUCTION PROJECTS 


Alabama (Birmingham) New York (Syracuse) 


Arkansas (Little Rock) North Carolina 

California (Los Angeles) North Dakota (Fargo) 
Colorado (Denver) Ohio (Cincinnati, Columbus) 
Idaho ( Boise) Ohio (Toledo) 

Illinois (Chicago) Oklahoma (Oklahoma City) 
Illinois (Springfield ) Oregon (Portland) 

Indiana (Indianapolis) Pennsylvania (Philadelphia ) 
Iowa (Des Moines) Pennsylvania (Pittsburgh ) 
Kansas (Wichita) Pennsylvania (Scranton) 
Kentucky (Louisville) South Carolina (Columbia) 
Maine (Augusta) South Dakota (Aberdeen) 
Massachusetts (Boston) Tennessee (Nashville) 
Michigan (Detroit) Texas (Dallas) 

Minnesota (St. Paul) Utah (Salt Lake City) 
Mississippi (Jackson) Virginia (Richmond) 
Missouri (St. Louis) Washington (Seattle) 
Montana (Helena) West Virginia (Parkersburg) 
Nevada (Reno) Wisconsin (Milwaukee) 

New Hampshire (Portsmouth) Wyoming (Cheyenne) 


New Mexico (Albuquerque) 

Mr. O’Donocuvr. Yes, sir, I could get it. But generally, as a 
general rule, they do not allow them; and it is becoming worse instead 
of getting better. 

Mr. Meaper. When was this conference you had with Mr. Utter and 
with Mrs. Wrasse ? 

Mr. O’Donocuvr. Yes. I would say it was in January 1958. The 
latter part of January. 

Mr. Piaptncer. I might say that Mr. Utter and Mrs. Wrasse are 
in the Technical Division at the Internal Revenue Service, which is 
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headed by Assistant Commissioner Winkle. That was the division 
instrumental in getting us the ruling of May 4, 1956. But when you 
talk about enforcing the ruling I understand you get into the jurisdic- 
tion of Assistant Commissioner for Operations. In other words, there 
is a rulings division and there is an operational division within the 
Internal Revenue Servee. 

Mr. Meaper. I would like to ask you, Mr. Schoemann, the question 

[ asked Mr. O’Donoghue a minute or two ago. Have you dealt with 
the Internal Revenue Service personnel sufficiently either to know 
or to suspect who is responsible for this situation 

Mr. ScHormann. No, sir; I have no idea whatsoever. 
had any personal contact with them. 

Mr. PLartncer. May I say with respect to the obtaining of this May 
4 ruling—and this applies to our other dealings with ‘the Internal 
Revenue Service in Washington—that we have received the most 
cordial cooperation and treatment. 

Mr. Mraper. You mean they were nice, but they did not do anything. 

Mr. Piarincer. And I should say we had prompt action such as 
is evidenced by the ruling of May 4, 1956. I am talking with respect 
to Mr. Winkle and Mr. Winkle’s position. 

Mr. Meaper. Mr. Chairman, I have glanced through this statement 


of Mr. O*Donoghue and it is largely a discussion of the efforts they 
made in litigation. 


Mr. O’Donoeuvur. That is right. 

Mr. Meaper. I think since he has been talking rather extensively 
aside from his statement we could very well incorporate his statement 
in the record. 

Mr. O’Donoenuvr. Sure. 


Mr. Meaper. If he does not feel strongly about reading it. 


Mr. O’Donocuvr. No; I do not want to burden you with reading 


I have never 





It. 

Mr. Meaper. Because I have to go to the floor, frankly 
the farm bill is up. 

Mr. Buarnrk. Without objection Mr. O’Donoghue’s statement will 
appear in the record in its entirety. 

Mr. O’Donoeuvur. Thank you, Mr. Chaiman. 

(The prepared statement of Mr. O’Donoghue is as follows :) 


, because 


STATEMENT OF MARTIN F. O'DONOGHUE, GENERAL COUNSEL, UNITED ASSOCIATION OF 
JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND Pipe Firrine INDUSTRY 
OF THE UNITED STATES AND CANADA, AMERICAN FEDERATION OF LABOR—COM MITTEE 
OF INDUSTRIAL ORGANIZATIONS 


Mr. Chairman and members of the subcommittee, my 


name is Martin F. 
O’ Donoghue. 


I am the general counsel of the United Association of Journeymen 
and Apprentices of the Plumbing and Pipe Fitting Industry of the United States 
and Canada. I wish to express my appreciation for the opportunity of testifying 
before this subcommittee to discuss this problem. Three and one-half million 
building tradesmen are receiving discriminatory and arbitrary treatment at the 
hands of the Internal Revenue Service. When these craftsmen were temporarily 
employed away from their homes, they deducted, on their income tax returns, 
legitimate and proper travel expenses. Since 1953, the Internal Revenue Service, 
changing long established prior rulings, has discriminatorily disallowed these 
deductions. At the same time, other taxpayers in similar positions, such as con- 
tractors and other businessmen, have been permitted to deduct travel expenses. 
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The pertinent part of the Internal Revenue Code pertaining to trade or 
business expenses provides : 

“(a) In GENERAL.—There shall be allowed as a deduction all the ordinary and 
necessary expenses paid or incurred during the taxable year in carrying on any 
trade or business including (1) [allowance for salaries, etc.], (2) traveling ea- 
penses (including the entire amount expended for meals and lodging) while 
away from home in the pursuit of a trade or business; * * * 

This is section 162 (a) (2) of the 1954 code. Section 23 (a) (1) (A) of the 
1939 code contains the same provision. 

Let me give you the background of this discriminatory treatment. In 1944, 
the case of Harry Schurer arose. Schurer has been a member of plumbers local 
union No. 27 of Pittsburgh, Pa., since 1902. He had always looked to the local 
union to provide him with employment. Since 1910, he had lived in his own home 
in the Pittsburgh area with his wife and mother-in-law. In 1940, work in the 
Pittsburgh area was slack. Schurer went to his business agent and said: 
“Look, I haven’t had any work for a number of weeks.” So the business agent 
sent him to Indian Gap, Pa., 22 miles from Harrisburg, to work on a soldiers’ 
cantonment. He worked there for 3 weeks in 1940 and 4 weeks in 1941. He 
then came back to Pittsburgh, only to find work slack again, so the business agent 
sent him to Aberdeen, Md., to work at another Army cantonment. He worked 
there for about 3 weeks. At the termination of this job, he returned to Pitts- 
burgh and was referred by the business agent to Morgantown, W. Va. Schurer 
worked at Morgantown for 33 weeks. 

In his income tax return for 1941, Schurer claimed deductions for travel 
expenses incurred in traveling to the jobs previously mentioned. He claimed 
$80 for meals and lodging at Indian Gap and $5.12 for train fare; for the job 
at Aberdeen, Md., where he worked 9 weeks, he spent $180 for meals and lodging 
and $12.34 for transportation; for the 33 weeks of work at Morgantown, his 
expenses were $660 for room and board and $3.80 for bus fare. All together, 
Schurer claimed a deduction on his income tax return of $980 for room and 
board. This averaged out to about $23 per week for room and board while 
working away from home on these various jobs. 

The Commissioner of Internal Revenue disallowed Schurer’s travel expenses. 
Upon review of the Commissioner’s ruling, the Tax Court held that the travel 
expenses incurred by Schurer were legitimate business deductions under section 
23 (a) (1) of the 1939 Internal Revenue Code. It should be noted that the 
Commissioner of Internal Revenue acquiesced in this decision of the Tax Court. 
This case is found in 3 T. C. 6544. 

Following the above-mentioned decision, the United Association, in an effort 
to aid its members in filling out their income-tax returns, prepared a bulletin 
and sent it to all of its affiliated local unions. To this bulletin was attached 
a copy of the Tax Court's decision in the Schurer case. Throughout the war 
years, craftsmen of the building-trades unions were allowed to deduct their 
travel expenses for jobs performed away from home, jobs that they were forced 
to seek when work was slack in their particular home area. 

In 1949, this question of the deductibility of travel expenses of a building- 
trades craftsman was again before the Tax Court in the case of E. G. Leach 
(12 T. C. 20). In that case, the Tax Court decided that a construction worker 
who was away from home for a total of 49 weeks in 1945 was entitled to deduct 
travel expenses incurred in this work performed away from his home as a 
legitimate business deduction. The Commissioner of Internal Revenue also 
acquiesced in the Leach decision. 

Generally, everything ran along very smoothly from 1944 until about 1953. 
During this period of time, building-trades craftsmen deducted, as business 
deductions, travel expenses incurred while performing work away from their 
homes. However, with the change of the administration in 1953 and the change 
of field personnel in the Bureau of Internal Revenue, the United Association 
began to receive complaints from its members throughout the United States. The 
letters ran something like this: 

“DEAR GENERAL PRESIDENT SCHOEMANN: I filed my income-tax return. I 
deducted items for working over at the Portsmouth atomic-energy plant because 
there was no work in my particular area. I showed them the Schurer case. 
I showed them the bulletins you sent me, but the Commissioner of Internal 
Revenue says we no longer follow that rule. We do not now permit building 
and construction tradesmen to deduct travel expenses. We, therefore, assess 
you $300 on a reevaluation of your income-tax return.” 
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With the Internal Revenue Service’s complete about-face on the deductibility 
of travel expenses of building-trades craftsmen, the offices of the United Asso- 
ciation were literally flooded by this type of letter. I can safely say myself 
that I answered approximately 300 of such letters. The situation reached 
such serious proportions that, in 1955, the general executive board authorized 
me, aS general counsel, to immediately start a series of cases in the Tax Court 
and, if necessary, to carry them on up to the Supreme Court of the United 
States to clarify the situation. 

Upon investigation, we found that, out in the field, building-trades craftsmen 
were being bludgeoned into paying taxes that were not legally and lawfully 
due. These men were being denied the right to deduct legitimate traveling 
expenses. Much of the difficulty seemed to arise from the fact that many of 
the field personnel of the Internal Revenue Service are following an erroneous 
interpretation of the Flowers case decided by the Supreme Court in 1946 
(Commissioner of Internal Revenue v. Flowers, 321 U. 8. 465.) Im that case, 
an attorney lived in Jackson, Miss. He was offered the job of general solicitor 
of the Gulf, Mobile & Ohio Railroad, headquartered in Mobile, Ala. He refused 
to accept the job if it required him to move from Jackson to Mobile. As a-result, 
the railroad agreed that he could retain his residence in Jackson and work for 
the company in Mobile provided that he paid his traveling expenses between the 
two cities and his living expenses in both places. The lawyer attempted to 
deduct his travel expenses between Jackson and Mobile and his living expenses 
while in Mobile, Ala. The Supreme Court of the United States held that he 
could not deduct these expenses because he was a permanent employee of the 
railroad company and the expenses he incurred were necessitated because of 
his own whim or desire to remain a resident of Jackson, rather than as a 
necessary part of his job. In other words, what the Supreme Court is saying 
here is that, if an employee of the District of Columbia government in Wash- 
ington decides to live in Baltimore, Md., rather than in Chevy Chase, Md., he is 
still a commuter because, as a matter of his own discretion, he may live in 
Baltimore. The difference in the distance does not change his station as a 
commuter. 

As President Schoemann has testified, in the case of construction workers, it 
is not a matter of personal convenience but a matter of economic survival which 
requires them to seek temporary employment in different parts of the country. 
Furthermore, it is to be pointed out here that, by the very nature of the con- 
struction industry, there is no such thing as permanent employment; all jobs 
are temporary. All building construction projects, by their very nature, are for 
a limited period of time. No construction worker works for the same contractor 
indefinitely. Consequently, it should be obvious to everyone that the principles 
invoked by the Supreme Court in the Flowers decision have no application to the 
construction worker. 

The present Commissioner of Internal Revenue has recognized this very funda- 
mental distinction. At the request of this very subcommittee, the Commissioner 
has ruled [third paragraph, p. 3]: 

“Thus, the Flowers decision and those taking a similar approach, to the ex- 
tent that they hold expenses are not ‘incurred in the pursuit of business’ because 
the employer did not require the taxpayer to travel in order to perform his 
duties, do not constitute precedents to be followed in determining the deducti- 
bility of transportation and traveling expenses incurred by construction workers 
whose cases involve facts similar to those set forth in the second paragraph of 
this letter.” 

In the second paragraph of the letter mentioned above, the Commissioner has 
described the ordinary construction worker who leaves his normal place of em- 
ployment for temporary work elsewhere for economic reasons. We shall discuss 
him presently. 

As was stated, before 1953 the Internal Revenue Service generally allowed con- 
struction workers a deduction for ordinary and necessary travel expenses ocea- 
sioned by temporarily pursuing their business away from home. However, in 
1953 the Internal Revenue Service changed its policy and began to disallow 
these very same expenses on the basis that the employment away from home 
Was not temporary but indefinite and, therefore, a taxpayer’s “home” was where 
his place of employment was located. A number of these cases were taken to 
the Tax Court which reversed the Commissioner in every instance where the 
“away from home” job was obviously just temporary. 
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In one of the latter cases, Stenger v. Commissioner of Internal Revenue (14 
T. C. M. 1081), the Tax Court allowed Stenger a deduction where he was “away 
from home” for a period of 55 weeks in pursuit of his trade. 

The inconsistent policy of the Commissioner of Internal Revenue was further 
complicated by his statement made in answer to an inquiry by the former chair- 
man of this subcommittee concerning the deductibility of traveling expenses 
incurred by construction workers. On May 4, 1956, Commissioner Harrington 
stated as follows: 

“Tt is understood that the following situation is typical of many such cases: 
A taxpayer (1) follows his trade as, for example, a welder; (2) is not regularly 
employed either for an indefinite period or at any single location; (3) is not an 
itinerant worker; (4) is a member of the local union in a particular city; (5) 
maintains his residence in or near that city; (6) has a business reason for work- 
ing elsewhere, such as a shortage of work in that city; (7) accepts employment 
elsewhere for various periods, none of which exceeds 1 year at any particular 
location; (8) procures such employment through his union; and (9) evidences 
an intention to treat the city in or near which his residence is located as his 
regular place of business or employment by keeping in touch with the employ- 
ment situation there either through his local union or otherwise.” 

I am quoting from the second paragraph on the first page of the Commis- 
sioner’s letter to the former chairman. Bach of you gentlemen have a copy of 
this letter before you. That paragraph sets forth the usual situation of the 
construction worker who is required, for economic reasons, to procure employ- 
ment outside of the place where he usually works. There, the Commissioner 
sets forth nine criteria to identify the situation of the construction worker. 
Then he stated in the following paragraph that— 

“A more accurate description of ‘tax home’ in the case of nonitinerant con- 
struction workers is the city or general area in which they usually work. 

“However, if such a taxpayer’s employment is temporary and so widely scat- 
tered that there is no particular city or other reasonably confined area in which 
he usually works, then his business headquarters may be considered as his 
‘tax home.’ ” 

The net effect of this statement of the Commissioner is that, where a con- 
struction worker, by reason of economic necessity, temporarily works on a con- 
struction job away from the place where he is usually employed, then he is 
entitled to deduct traveling expenses for that period of time, not to exceed 1 
year. 

The inconsistency between this expression of policy and the view taken by the 
Commissioner in the Tax Court is manifestly clear. But could we say he was 
just returning to his original policy and would again allow deductions for 
traveling expenses? We thought so—but let me examine the record. 

First, while the Commissioner states to this committee that this is his posi- 
tion on the law, the regional offices tell the construction worker-taxpayer a dif- 
ferent story. The regional offices tell the taxpayer that no official ruling has 
been made by the Commissioner and that they refuse to follow the decisions of 
the Tax Court. As a net result, these legitimate deductions for travel ex- 
penses are denied to the construction worker. The only procedure that the 
taxpayer has in this situation is to hire an attorney and proced to costly liti- 
gation in order to prove what is the law. I have numerous letters in my files 
which demonstrate that the regional offices are not following the statement of 
the law which the Commissioner made to this subcommittee. I would be de- 
lighted to make my files available to this subcommittee if they deem it necessary. 

Second, not only are the regional officers not following the statement of the 
law that the Commissioner made to this committee but the Commissioner him- 
self talks out of the other side of his mouth in his own official transaction with 
the Tax Court and the circuit court of appeals. 

A perfect example of this is the Peurifoy case, now pending before the 
Supreme Court. Involved there were three members of the United Associa- 
tion whose homes and principal places of employment were Wilmington and 
Raleigh, N. C. These men were forced, by economic necessity, to obtain jobs 
outside the area of their normal place of employment. The jobs ran from 1 
week to 20% months. The Commissioner took the position that these travel- 
ing, food, and lodging expenses were personal to the taxpayers and, therefore, 
not deductible. All of this, while at the same time he has told this subcom- 
mittee that this position is not the correct statement of the law. When the 
Commissioner was reversed by the Tax Court, he appealed to the Fourth Cir- 
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cuit Court of Appeals who reversed the Tax Court on a procedural ground. 
The construction workers petitioned the Supreme Court for certiorari and, hap- 
pily, that writ has been granted and that case is now pending before that Court. 

I would like to point out to you at this time that the United Association has 
borne the cost of all of this litigation. It deemed it necessary, not only for 
the protection of its own workers, but for the 3% million workers who are 
being deprived of their rights by the Internal Revenue Service. 

Third, I would like to point out to you that, not only has the Internal Reve- 
nue Service’s regional offices refused to follow the statement of the law that the 
Commissioner made to this subcommittee, not only has the Commissioner talked 
out of both sides of his mouth, particularly when he went to the Tax Court 
and the Fourth Circuit Court of Appeals, but the Commissioner has resisted 
the continued and strenuous effort of the United Association as well as the 
building and construction trades department in their efforts to get this matter 
clarified. 

In August of 1957, the building and construction trades department of the 
AFL-CIO entered into negotiations with the Commissioner to attempt to get a 
definitive, authoritative ruling that would be applied uniformly throughout the 
United States. After certain conferences with the officials of the Internal 
Revenue Service by Cornelius “Hap” Gray and myself, as representatives of the 
building trades department, in February, a letter was sent to the Commissioner 
of Internal Revenue by President Richard Gray of the building trades depart- 
ment, AFL-CIO, requesting a final and official ruling on this particular problem. 
In his letter, Mr. Gray requested a ruling by March 1 in order that that ruling 
might be promulgated by the delegates of building trades unions attending the 
Fourth National Legislative Conference of the Building and Construction 
Trades Department. A memorandum or brief accompanied the letter of Presi- 
dent Gray. 

We thought we would have a ruling by March 1. However, on Friday, Febru- 
ary 27, 1958, Commissioner Harrington sent the following letter to President 
Gray: 

“DEAR Mr. Gray: This will acknowledge receipt of your letter of February 15, 
1958, urging that the Internal Revenue Service publish by March 1, 1958, a 
ruling concerning the deductibility for Federal income tax purposes of traveling 
and transportation expenses incurred by construction workers, and enclosing a 
memorandum on behalf of the building and construction trades setting forth the 
position of that group on this question, together with certain facts and infor- 
mation which will be helpful to us. 

“We appreciate your interest in this subject and appreciate having your com- 
ments contained in your letter, as well as the information contained in the 
accompanying memorandum. You may be assured they will be accorded careful 
consideration. 

“While we are unable to forecast the exact date on which a ruling will be 
published, every effort is being made to accomplish publication at an early date. 

“Very truly yours, 
“RUSSELL C. HARRINGTON.” 


I want to point out to you that, as of this date, no ruling has been issued by 
Commissioner Harrington’s office. Furthermore, I would like to call your at- 
tention to the fact that the Commissioner, in his letter to this subcommittee, on 
May 4, 1956, had the following to say: 

“We appreciate your concern on this subject and believe you will be interested 
to know that the national office of the Internal Revenue Service has, for some 
time, been studying this difficult question with a view to publishing a compre- 
hensive revenue ruling in that connection.” 

Gentlemen, this was more than 2 years ago. It seems to me that not only 
has the Commissioner been arbitrary and capricious in the way he has adminis- 
tered the law in this situation, but there has been unreasonable delay on the 
part of the Internal Revenue Service which, by its own statement, has been 
studying this question for more than 2% years. Furthermore, because of the 
present economic situation, this problem is particularly acute. It was pointed 
out to Commissioner Harrington by President Gray of the building and con- 
struction trades department that, with unemployment as it has been in the years 
1957 and 1958, there is and is going to be more mobility, more moving around, 


and mere traveling expenses for building and construction trades workers in 
their search for work. 
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As is readily apparent, not only has the Commissioner of Internal Revenue 
treated the 3% million construction workers of this country with dilatory and in- 
consistent tactics, but he has also applied a double standard. For example, as 
the former chairman of this subcommittee and General President Schoemann 
have already pointed out, a plumbing contractor with a home office in one city 
who secures a contract in another city can deduct for tax purposes the expenses 
that he incurs for travel, meals, and lodging while away from home. But a 
Plumber whom that contractor employs and works on the same job cannot get 
the same tax relief which the employer can get. As the former chairman of this 
subcommittee so cogently said: 

“This represents to me an outrageous and inexcusable discrimination in the 
application of the Internal Revenue Code to the detriment of the already over- 
burdened small taxpayer.” 

I might add here that this discrimination was brought to the attention of the 
Commissioner of Internal Revenue more than 2 years ago and that the Commis- 
sioner has done nothing to alleviate this discriminatory practice. The Com- 
missioner has made one statement of the law to you, as I have said, ‘“‘out of one 
side of his mouth” and he has dealt with the taxpayer out of the other side of 
his mouth (see supplemental statement for other examples of discriminatory 
treatment of construction workers, if needed). It is high time that some remedial 
action is taken by this subcommittee. The United Assocation and the building 
trades department have specific remedial policies in mind. They are: 

1. The United Association and the building trades department, AFL-CIO, 
desire a uniform ruling by the Commissioner in conformity with the position that 
he took in his letter to this subcommittee on May 4, 1956, in order that all field 
offices of the Internal Revenue Service will uniformly allow this legitimate deduc- 
tion throughout the entire country. 

2. We are willing to accept the Commissioner’s proposal that all jobs under 
1 year should be classified as temporary and all over that time to be decided on 
their facts for the present time. 

3. If the Commissioner refuses to adopt these proposals, we strongly urge that 
corrective legislation be prepared to overthrow this rank discrimination. 

May I say in conclusion that these construction workers who are so vital to 
our Nation’s economy have a right, just as well as anyone else, to make a living 
and to support their families without being compelled to be classed as gypsies 
by the Internal Revenue Service simply because of the nature of their trade. The 
present economic recession and the consequent economic necessity of the worker 
to move from job to job as best he can makes imperative that immediate action 
be taken by this subcommittee. 

Thank you. 
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You gentlemen are also well aware of the fact that a lawyer or businessman 
may deduct his travel expenses when he goes out of town for business reasons, 
without the Commissioner questioning such deduction. But, if a plumber or pipe- 
fitter have to leave their homes and families, travel hundred of miles to such 
work in a remote part of the country, live in shacks and shanties, as many of 
them did on the atomic energy projects, and, if they take a small deduction of 
$30 a week for room and board, the Internal Revenue Service immediately dis- 
allows their claims. As you can see, the patent inequities of such practices are 
rampant. 

To further bring this obvious discrimination into form, let me cite to you a 
few cases wherein the Commissioner has acquiesced in decisions of the Tax Court 
allowing questionable deductions to taxpayers on business or trade expenses. 

The first is the Sanitary Farms Dairy case (25 T. C. 463 (1956)). Here, after 
originally disallowing the claim, the Commissioner acquiesced in a decision of the 
Tax Court allowing the taxpayer to deduct $16,000 from its 1950 income tax for 
the cost of an African safari, stating that this constituted an advertising expense 
deductible as an ordinary and necessary business expense. Need I say any more 
about that case? 

Another example which points up the discriminate treatment of the construc- 
tion worker received at the hands of the Internal Revenue Service is the Weide- 
kamp case (reported in 29 T. C. — (1957)). Here, again, the Commissioner 
acquiesced in allowing a parimutuel calculator at racetracks who worked only 
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38 days a year in Louisville, and the rest of the year at other tracks, to deduct 


travel, food, and lodging expenses while he was away from Louisville working 
at his trade at the other tracks. 


Again, in the Tracy case (reported in 39 B. T. A. 578), the Commissioner 
acquiesced in a decision allowing a motion-picture actor to deduct, as ordinary 
business expenses, tips and gratuities he paid out to “enhance his prestige.” 

These are just a few examples of cases where the Commissioner has acquiesced 
in allowing irregular deductions. But, as I have said, let a hard-working 
plumber or steamfitter claim legitimate traveling expenses as business deduc- 
tions and the Internal Revenue Service swoops down on him. 


Recently, the Internal Revenue Service promulgated a new regulation allow- 
ing our deserving and underpaid and overworked schoolteachers to deduct their 
traveling expenses while away from home attending summer school. This regu- 
lation was long overdue and perhaps it will now put the Internal Revenue Service 
on the right track and they will also finally promulgate a regulation allowing 
construction workers to deduct their travel expenses as business deductions. 

Mr. Briarntik. I just want to make mention of one thing, Mr. 
Meader. You mention the teachers’ deduction. Being a former school- 
teacher I am fairly familiar with it. If I recall correctly those de- 
ductions were never allowed and no provision was made, so a special 
act of Congress was required. It was the only recourse they had. 
Now in these cases these deductions were allowed under law up toa 
few years ago. 

Mr. O’DoNnocHUE. Right. 

Mr. Buarntk. Then on the basis of administrative interpretation 
and administrative ruling, in 1953 there was a disallowance. 

Mr. O’Donocuue. That iscorrect. You have got it. 

Mr. Biarnix. Am I correct on that? 

Mr. O’Donoeuvr. An excellent point. 

Mr. Mreaver. No law was passed. There were a number of bills 
introduced. But the Service did issue a regulation which, as I un- 
derstand it, satisfactorily took care of the teacher situation without 
legislation, and then there was pressure for having hearings on the 
bill. 

Mr. Prarrncer. I might point out in a brochure called Public ation 
300, entitled “Deductions for Traveling and Transportation Expenses,” 
which I obtained in mid-1956—this is a question-and-answer bulletin 
put out by the Internal Revenue Service—it poses the question : 

I am a teacher in the public schools. I have been notified that my certificate 
will not be renewed unless I acquire additional college credits or pass an exam- 
ination on several selected books. I have chosen to obtain the college credits 
and to attend summer school at a university several hundred miles from where 


I teach. May I deduct traveling expenses, including meals and lodging while 
attending summer school? 


The answer is: 


Yes. Such expenses are mecurred in order to maintain your position as a 
teacher and are deductible as traveling expenses for business purposes. 

Mr. Mrapver. As I understand it, the question was whether further 
education would be required in order to keep the job. 

Mr. Piaprncer. That is right. 

Mr. Meaper. If they can show that, they have always been able to 
deduct their expenses. But this new ruling does not require that they 
show they would lose their job unless they acquired further education. 

Mr. Scnoemann. And in many vases they do not get any promotion 
unless they get that additional education. 
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Mr. Puarrncer. May I ask Mr. Schoemann and Mr. O’Donoghue, 
with respect to the letters cited in Mr. Schoemann’s statement, may 
we have copies of those ? 

Mr. O’Donocuue. Sure. The originals, 

Mr. Puarrncer. And if there are any Internal Revenue Service 
letters attached to them. 

Mr. O’DonocuuE. We will be happy to do so. 

Mr. Buatnix. Are there any further questions? If there are no 
further questions thank you very much, Mr. O’Donoghue and Mr. 
Schoemann for your very enlightening and comprehensive statements. 

The meeting is recessed until 10 a. m. tomorrow morning, in the 
same room. 

(Whereupon, at 12:10 p. m., the hearing was recessed until 10 a. m. 
the following day, Friday, June 27, 1958.) 
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(Levies on Unemployment Compensation Benefits and Denial 
of Travel and Away-From-Home Expenses to Construction 
Workers) 


FRIDAY, JUNE 27, 1958 


Hows or REPRESENTATIVES, 
Least AND Monetary Arrarrs SUBCOMMITTEE, 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:10 a. m., 
in room 1501, New House Office Building, Hon. John A. Blatnik 
(chairman of the subcommittee) presiding. 

Present: Representatives John A. Blatnik, Martha W. Griffiths, 
George Meader, William E. Minshall, and Jack Westland. 

Also present: Curtis E. Johnson, staff administrator; Jerome S. 
Plapinger, counsel; John L. Anderson, investigator; Erie W. Wein- 
mann, associate counsel; and Elizabeth D. Heater, clerk. 

Mrs. Grirrirus. This meeting will come to order, please. 

We are going to resume our hearings this morning on the Internal 
Revenue Service’s activities in disallowing travel and away-from- 
home expenses for construction workers. 

Our first witness this morning will be Mr. Richard Gray, head of the 
building and construction trades department of the AFL-CLO. 

Mr. Gray, I understand, is accompanied by Mr. Louis Sherman, 
chairman of the legal advisory committee, building trades department. 

Upon the completion of Mr. Gray’s testimony we will hear from 
Mr. Justin F. Winkle, Assistant Commissioner of the Internal Rev- 
enue Service. 

Mr. Gray, I understand you have a prepared statement. 


STATEMENT OF RICHARD J. GRAY, PRESIDENT, BUILDING AND 
CONSTRUCTION TRADES DEPARTMENT, AMERICAN FEDERATION 
OF LABOR-CONGRESS OF INDUSTRIAL ORGANIZATIONS; ACCOM- 
PANIED BY LOUIS SHERMAN, CHAIRMAN, LEGAL ADVISORY COM- 
MITTEE, BUILDING TRADES DEPARTMENT, AMERICAN FEDERA- 
TION OF LABOR-CONGRESS OF INDUSTRIAL ORGANIZATIONS 


Mr. Gray. Right. I have. 

Mrs. GrirrirHs. You may proceed. 

Mr. Gray. It is a pleasure to appear before the subcommittee as a 
representative of the building and construction trades department, 
AFL-CIO. 
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I appear before this subcommittee in my capacity as president of 
the building and construction trades department, AFL-CIO. The 
department 1 represents over 3 million building and construction trades- 
men organized into 18 national or international trade unions, known 
as follows: 


International Association of Heat and Frost Insulators and Asbestos Workers 

International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, 
Forgers and Helpers 

Bricklayers, Masons and Plasterers’ International Union of America 

United Brotherhood of Carpenters and Joiners of America 

International Brotherhood of Electrical Workers 

International Union of Operating Engineers 

Granite Cutters International Association 

International Association of Bridge, Structural and Ornamental Iron Workers 

International Hod Carriers, Building and Common Laborers’ Union of America 

Wood, Wire and Metal Lathers International Union 

International Association of Marble, Stone and Slate Polishers, Rubbers and 
Sawyers, Tile and Marble Setters Helpers and Terrazzo Workers Helpers 

Brotherhood of Painters, Decorators and Paperhangers of America 

Operative Plasterers and Cement Masons International Association 

United Association of Journeymen and Apprentices of the Plumbing and Pipe- 
fitting Industry of the United States and Canada 

United Slate, Tile and Composition Roofers, Damp and Waterproof Workers 
Association 

Sheet Metal Workers International Association 

International Union of Elevator Constructors 

Journeymen Stone Cutters Association of North America 


The local unions of the above-listed national and imternational 
unions and the various building and construction trades councils 
affiliated with the Department are located in almost every city, town- 
ship, and other political subdivision of each of the 48 States. 

I wish to thank this subcommittee for giving the Department an 
opportunity to bring to your attention the operations of the Internal 
Revenue Service with respect to the matter of disallowing traveling 
and maintenance expenses of building and construction tradesmen 
while away from home. 

The background of the problem may be presented as follows: 

The members of the building and construction trades unions are 
substantial citizens in their home communities. They establish and 
raise families, purchase homes, participate in local civic life, make 
charitable contributions and, in general, constitute a stable element 
in the labor movement and in their communities. 

Building-trades men generally do not work for a particular em- 
ployer, as do employees in manufacturing or public utilities industries. 
Their work is performed for different employers on different buildings 
and other construction projects. The duration of their work for any 
particular employer is determined by the duration of the work required 
of their particular trade on the particular building or other con- 
struction project. 

If the volume of building and construction work in their home areas 
slackens they will find work in other areas to maintain their families 
at home. 

During the period of World War II and the Korean war, large 
projects were undertaken in isolated areas, and building tradesmen 
in large numbers were prevailed upon to aid the war effort by leaving 
their home communities temporarily to work on such projects. Sim- 
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ilar experience was had with the construction of hydrogen and atomic 
projects in recent years. 

Necessarily, employment away from home entails serious personal 
hardship and Pog expense. It has been customary for Seilditie 
and construction tradesmen to deduct reasonable travel and main- 
tenance expenses te their gross income reported in their Federal 
income-tax returns. 

This practice seems entirely consistent with the ordinary meaning 
of the language in section 23 (a) (1) of the 1939 code and section 162 
of the 1954 code, which permits the deduction of — 


traveling expenses (including the entire amount expended for meals and lodg- 
ing) while away from home in the pursuit of a trade or business. 


In the last 5 years, however, field officials of the Internal Revenue 
Service have in many cases disallowed such deductions for traveling 
and maintenance expenses. The seriously adverse consequences of 
such disallowances have produced a demand for relief which is dem- 
onstrated by the many hundreds of letters which have been received 
by the department from members of its constituent national and in- 
ternational unions. A few illustrative letters follow. 

In reading these letters, I shall omit the name of the writer. I 
have the originals with me and will be glad to submit them to the 
committee or its staff for the purpose ‘of authentication. Unless 
otherwise indicated, these letters were sent to me, as president of the 
building and construction trades department. 

Here is a letter from a member of the carpenters’ union in Alaska: 


HAINEs, ALASKA, August 13, 1957. 

DeaR Sire: In regard to your Current Information bulletin, dated June 25, 
1957, No. 77, concerning Federal income tax, I am enclosing the report our dis- 
trict director sent me, finding travel expenses and out-of-town leaving expenses 
are not deductible: more, yet, overalls are not deductible; however, overalls 
are uniforms of our trade. 

There was no work available here last summer in Haines, where I live with 
my family since 1954. Our local received a telephone call from Kodiak to work 
for ———— Ine., building military project 40 miles out of town. I left Haines 
the next morning and paid my own transportation. In Kodiak I was sent to 
construction camp the next morning after my arrival, where $40.25 was de- 
ducted from my paycheck every week. On the project I was only 5 weeks, due 
to the weather condition; my health did not allow me to continue working at 
the location. 

I came back to Haines and in a few weeks I had to leave town again to Juneau, 
where I worked till December 15, 1956. 

I was asked by the internal-revenue office to submit evidence of my travel 
expenses, so I sent them all my tickets, yet their decision was against me. 

I have to notify the internal-revenue office of my decision. Would you please 
advise me on that matter as soon as possible? 

Yours truly, 


As I said before, if you would like to have any of the originals of 
these letters, we will be glad to furnish them to the committee. 

Mr. Piarrncer. In that connection, Mr. Gray, if the originals of 
those letters are furnished us, would you have any objection if we make 
them available to the Internal Revenue Service ? 

Mr. Gray. No. No objection at all. 

Mr. Puiaprncer. Mr. Sherman, you seem to have some hesitation 
about that. 

Mr. SuerMan. Well, no. 
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Mrs. Grirrirus. I particularly noted that some of these people 
worked on the Mackinac Bridge. 

Mr. Gray. Another letter from a member of the carpenters union 
who maintains his home in Metropolis, Ill., reads in part as follows: 


METROPOLIS, ILL., August 14, 1957. 


Dear Mr. Gray: I have just been denied away-from-home expenses by the 
local internal-revenue office in Metropolis, Ill. The case upon which the internal- 
revenue agent based his disallowance of travel and away-from-home expense is 
Roy J. Coffman (C. C. H., 1957, p. 53, 146, par. 7481M). 

Upon contacting a local accountant, we find that the above case differs from 
that of mine in at least one respect which, I feel, should have some weight in/my 
favor. 

Prior to year 1956 I worked as carpenter in the Metropolis area and had 
never been employed elsewhere. When work became slack in the winter of 1955, 
I remained in Metropolis trying to locate a job until March 1956, at which time 
I left my wife and family in Metropolis and went to Gary, Ind., to seek employ- 
ment in my field. I secured employment with a company, which lasted 2 weeks at 
that location, and then the same company sent me to East Gary location, where 
I worked until August 1956 and was laid off (because of completion of the job). 
I found a 3-day job with another company in that locality, and was laid off. 
Then, I found work with another company in that vicinity, and worked from 
August until December 14, 1956, at which time I was laid off. By this time, it 
was winter and jobs were again very scarce, and so I returned to Metropolis and 
my family, where I have remained waiting for employment with a new concern 
opening up here. 

I also feel that I should be allowed the away-from-home expense because 
I had to leave the place of my regular employment to get any work. 

Of course, all of the above jobs were union, and I was in touch with the 
work situation in Metropolis and vicinity while away. 

I feel that the above explains my case, and they are the absolute facts. 
Since you have suggested that the matter be taken up with you, I am writing 
this letter in hope that you might contact the Washington office so that I might 
file a claim for this money back. 

Yours fraternally, 








The lack of intelligibility of the internal-revenue position on this 
matter is evidenced by the following letter from a member of the 
operating engineers’ union : 


Riverton, Wyo., July 23, 1957. 
Mr. RicH Arp GRAY, 
President of Building Trades Department, 
Washington, D.C. 


Dear Sir: In reading the June issue of the International Operating Engineers, 
I see where construction workers should be allowed away-from-home expenses 
on the income-tax deductions. When my last income-tax forms were made out, 
I allowed $540 expenses, which was room and board while I was on a temporary 
job for 4 months. We were living in Nebraska at the time and employed by 
* * * of Scottsbluff, Nebr., and was sent to Casper, Wyo. As the job was 
temporary, my family stayed in Nebraska, where our home was. I was in 
Casper from January 1 to May 11, 1956. The internal revenue of Cheyenne, 
Wyo., wrote back that the deductions for meals and lodging was not allowable 
as the headquarters were changed to Casper, January 1, but they were not. 
We could not get any satisfaction from the revenue office when we wrote back 
and explained that to them. They came back with the excuse that the fact 
that we maintained two homes did not entitle us to any deduction. 

We purchased a mobile home then in May and when we deducted the interest 
on the loan they came back with the excuse that we had a mobile home and did 
not move it to Casper until May, which was not so as we did not have it until 
then. We finally gave up and wrote them we definitely were not satisfied with 
their findings but evidently there wasn’t anything we could do about it. Have 
receipts for the room rent I paid. 
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If there is anything you can do about this, certainly would appreciate 
it. 


Yours truly, 








, Riverton, Wyo. 
P. S.: We have heard several times that, if the persons that check the income 
tax forms at the revenue office, can convince the taxpayers that certain deductions 
eannot be allowed, they get a percent of the amount. Is this possible? 


Another letter from a member of the carpenters union residing in 
Oklahoma reads as follows: 

Mu.tprow, OKLA., July 8, 1957. 
Mr. Ricwarp J. Gray. 

Dear Str AND BrorHer: * * * When I filed my 1954 income tax return I 
included my living expense while working away from home on temporary job 
and they allowed it. Sent me check for $330. My expense while there 10 months 
was $1,100. 

So this year 1957 they said that my expense while working away from home 
was not allowed that I should have moved to Portsmouth, Ohio, and they made 
me pay them back $276 of the $330 they paid me of 1954 tax. 

Enclosed find letter from the collecting department also copy of affidavit that 
I sent them but it was not considered * * * 

Hope to hear from you soon, 

Yours truly, 








, Muldrow, Okla. 


A member of the Operating Engineers Union in St. Paul, Minn., 
deducted amounts expended for meals and lodging in Greenland for 
8 months and 2 weeks. Internal Revenue disallowed this deduction 
with the following explanation : 


When a taxpayer severs his employment in one locality and accepts employ- 
ment in some other locality, even though outside the United States, he does not 
become entitled to travel, board and room expense deductions, due to the fact 
that he must continue to maintain a residence for himself or his family at the 
place of his former employment. 

His post of duty is at his place of employment, therefore, he is not considered 
to be away from home for Federal income tax purposes under section 23 (a) 
(1) (A) of the Internal Revenue Code. 


The union member’s claim in his own words reads as follows: 
Tl memb ls his ow rd 1 foll 


The meals and lodging were necessary because I could not commute from 
Greenland each day and to exist, I had to pay this out of my own pocket, inas- 
much as the company did not reimburse me for this. At the same time, I had 
to maintain a home here in St. Paul, Minn., for my family. 


The following letter from the general secretary of the iron workers 
union to the general vice president dated June 20, 1958, illustrates 
the problems involved in the manning of large projects: 


Dear Str AND Broruer: In accordance with our telephone conversation just 
concluded concerning various jobs performed by members of this association 
in remote areas and under unusual circumstances, I wish to advise you of the 
following facts in connection therewith. 

On the Savannah River hydrogen bomb project constructed by BE. I. du Pont 
de Nemours & Co., which is located in an area between Aiken, 8. C., and Augusta, 
Ga., the following procedure was used in order that a sufficient number of iron 
workers, members of this association, could be furnished to the employer. This 
project was geographically situated in a manner which placed it within the 
jurisdiction of local union No. 709, Savannah, Ga., and local union No. 601, 
Charleston, S. C. 

The general executive board of this international association took action which 
provided that the entire project would be operated under the jurisdiction of the 
international association, and an office was located in the city of Augusta, Ga. 

At the time this project started, local union No. 601 had 91 members, and local 
union No. 709 had 137 members. At the peak of the employment period on this 
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project, approximately 3,200 ironworkers were employed by the Du Pont Co. 
These members were sent to this job from virtually every State in the country 
and, according to the figures listed above, approximately 3,000 members were 
employed on this project who were living away from home. In some cases such 
members remained in this area and had continuous employment for 2 or more 
years. However, at the conclusion of the job many of these members left this 
area for the Paducah, Ky., atomic-energy project and the Waverly, Ohio, atomic- 
energy project. 

In 1954, at the beginning of the Mackinac Straits Bridge project, which took 
4 years to complete, approximately 250 ironworkers were employed on the 
erection of caissons. This project, as you know, is located in excess of 350 
miles from the city of Detroit, Mich., and the members employed on this project 
received $3 and $3.50 per day subsistence payment. The records of the employ- 
ers on this project reflect that members from 29 States were employed. Dur- 
ing the second year, which involved the erection of the bridge towers, approxi- 
mately 200 men were employed. In the third year, during the cable-spinning 
operation, approximately 400 men were employed. The fourth year there were 
approximately 365 men employed. Due to weather conditions, work could not 
begin in the spring until the ice jam had been released in the straits, which 
occurred early in May or late in April. The job was shut down for the winter 
around the end of October or middle of November each year. This means that 
all members employed on this project were required to leave this area and seek 
employment elsewhere. According to our information, the immediate vicinity 
of St. Ignance and Mackinaw City, Mich., did not supply any ironworkers quali- 
fied to perform the work on this project. Many men traveled from Detroit and 
Battle Creek, Mich., to the project, and the remainder of the manpower was 
secured from the east coast, west coast, Texas, Florida, and other parts of the 
country. 

Four or five years ago, when the large taconite plants were constructed in the 
Iron Mountain Range of Minnesota, approximately 100 miles south of the 
Canadian border in the State of Minnesota, approximately 1,000 members were 
employed on the 2 taconite projects constructed. These members were paid 
$3.50 per day or $21 per week subsistence, and they too traveled from many 
distant points to work on this project, due to the fact that local union No. 563, 
Duluth, Minn., had at that time a membership of less than 3800. 

The major steel erectors who employ many members of this association—such 
as American Bridge, Bethlehem Steel, J. F. Beasley Co., and others—generally 
shipped at least 50 percent of the members employed on their various projects 
from one part of the country to the other, for example from Pittsburgh to New 
Orleans as was the case in the recently completed Mississippi River Bridge in 
New Orleans erected by Bethlehem Steel, and many of these regular employees 
of Bethlehem Steel on the completion of that job traveled from New Orleans to 
St. Louis and are now employed on the erection of the Plymouth-Chrysler 
automobile plant in St. Louis, Mo. 

I have listed just a few projects to be used as illustrations. However, it 
should be understood that in all our local unions located in the Rocky Mountain 
area and west at least 50 percent of the members are constantly employed on 
projects located 200 to 300 miles away from their permanent residence. 

Many specialty contractors—such as sheeting contractors, radio and television 
tower erectors—constantly ship men from one part of the country to another to 
complete their contracts, which in most cases are located in remote areas. The 
shipping of members, as outlined above, can only be accomplished by payment 
of travel expense and travel time and daily allowance for board and room. The 
majority of these members involved have established residence where they 
maintain their family. The requirement that such subsistence payment be con- 
sidered as income creates a very difficult handicap, and certainly these members 
are in my opinion entitled to proper relief through the Internal Revenue Service. 

With best wishes, I am 

Fraternally yours, 


——_—- ———_,, General Secretary. 
Tt should be emphasized that the 4-year project of constructing the 
Mackinac Straits Bridge project shut down for 5 months each year. 
I should now like to read an excerpt from a letter from the Scranton 
(Pa.) Building and Construction Trades Council concerning the tax 
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problems of members of the International Brotherhood of Electrical 
Workers Union: 


JUNE 9, 1958. 

DeAR Str AND BrorHeR: Enclosed herewith are two sets of letters, both per- 
taining to members of International Brotherhood of Electrical Workers Local No. 
81, affiliated with the Scranton Building Trades Council. Both of these men were 
out of town during 1957 and for this reason the local Internal Revenue Depart- 
ment has taken the position that they had set up permanent residences in another 
State. 

The facts in the case are these: Scranton and the surrounding area has been 
hit hard by unemployment in the past several years; as a matter of fact, we 
have been classified by the United States Government as a distressed area. 

In order for the various members of our unions to secure work at all, it has 
been the practice of the various business representatives to call the surrounding 
States and try to secure employment for men from the Seranton unions. The 
electricians were fortunate in securing work for their men in the States of New 
York and New Jersey, where the business agents, knowing the desperate unem- 
ployment conditions hereabouts, did their best to help keep our men working. 
This serious shortage of work, I have been advised, began toward the end of 1954, 
continued all during 1955 and 1956, and it wasn’t until the latter part of 1957 
that local 81 began recalling their men to Scranton. 

The men in question worked for the entire year of 1957 in New York State, 
returning to their homes in the Scranton area, where their respective wives and 
children resided, on Friday nights and left for their places of employment during 
the early hours each Monday morning. Their children continued in school in 
the Scranton area. 

It is obvious to any clear-thinking individual that both of these men would 
much rather have worked in their own area, in the jurisdiction of local 81, and 
been with their families each night. They only took work out of the area to 
earn a living and to help keep their families together. 

Now they are being disallowed their living expenses, or any part thereof, away 
from home. 

We have many more such cases, but these two have submitted the facts and 
asked us to forward same to you. 

If there is anything you can do to help them get the refund to which they are 
entitled, I will certainly appreciate same. 

Fraternally yours, 


Another letter from the Scranton area dated June 12, 1958, reads in 

part as follows: 
JUNE 12, 1958. 
Mr. RicHarp J. GRAY, 
President, Building and Construction Trades Department, 
Washington, D. C. 

DEAR Srr AND BroTHER: * * * My husband ______ a construction electrician 
out of local 81, International Brotherhood of Electrical Workers, worked out of 
our area in New Jersey during 1955 and 1956 and about half of the year 1957 
until things finally picked up here and we could start recalling our men. 

During 1955 he worked for the Beach Electric Co. at Wright Aeronautics, in 
Woodridge, N. J. When he was laid off there he returned to Scranton and 
contacted his business manager ______ who advised him that there was nothing 
doing here in Scranton at that particular time and it might be quite a while 
before he could place him locally. Rather than go on unemployment compen- 


sation, Joe asked .. to contact other agents to try to secure employment 
for him. Mr. ____-_ did so and Joe was sent by local 81 to work again out of 
town. This time the business agent to whom Mr. _____- sent him sent Joe to 


work for Electrical Installations, Inc., who were on the construction of the new 
Ford plant at Mahwah, N. J. At this time Joe lived in Suffern, N. Y. He 
finished there also in 1955 and returned to Scranton and went through the same 
procedure as above. This time Mr. ______ sent him to a business agent who sent 
him to the Harrison Gas Works for Beach Electric Co., in Harrison, N. J. 
During 1956 he was laid off at the Harrison Gas Works and he again returned 
to Scranton. As there was nothing available here Mr. ______ contacted the 
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business agent of a New Jersey local union and when Joe went back down there 
he was placed on the new tube of the Lincoln Tunnel job for the Lightning 
Electric Service of Newark, N. J. He was laid off on the tunnel job in 1957 
and as there still was nothing doing here in Scranton, Mr. ___~_-- again contacted 
a New Jersey local business agent who sent Joe to work for Watson-Flagg En- 
gineering, of Hackensack, N. J., on the Bergen Mall in Hackensack. 

Joe worked there until the end of July 1957 when Mr. ~-_--_-- finally was able 
to call him back to Scranton as there was a job available for him here in 
Scranton. 

All during the period my husband worked out of town he returned home every 
Friday night (or Saturday night for a short period when he worked on Satur- 
day) and went back to New Jersey on Monday morning. His place of residence 
was our home in Scranton where our daughter and I resided during the week 
maintaining our home until he returned on weekends—no easy task since we 
had a hand-fired coal burner and I took care of it all during those years by 
myself. But I know how our construction men have to go out of town tem- 
porarily to secure employment due to a lack of employment for men in our area. 

There is such an acute lack of work here that for the past 4 or 5 years the 
United States Government has classified Scranton a “distressed area.” 

This year the Internal Revenue Department refuses to go along on any allow- 
ance whatsoever, taking the position that this was permanent employment. I 
pointed out to them that his income, with the exception of his actual living ex- 
pense was brought into Scranton, that we have a home here on which we are pay- 
ing a mortgage, that our daughter is a student in Chapel Parochial School in 
Scranton, and that Joe came home to his own home in Scranton every weekend, 
but that he was kept on jobs down there only while there was more employment 
opportunities than they needed for their own members. As soon as work became 
slack down there, our men were immediately laid off. 

We had a concrete example of that condition here in the forepart of this year ; 
we had over 30 men in local 81 idle and couldn't find one place in the eastern 
part of the country to send them. All other locals were either in the same spot 
as we were or had just enough work for their own men. 

I pointed out to the examining agent that the Department was being penny 
wise and pound foolish to the extent that the Government is screaming about 
putting money into circulation, then disallowing out-of-town expenses where the 
money was brought right back into this distressed area and put into circulation, 
and also that our men, realizing the Revenue Department was taking the posi- 
tion that they would disallow them any deduction for out-of-town expenses on 
temporary jobs, felt they would be foolish to go out of town to work since after 
they had paid for transportation, room, and board, they would have no more than 
the $35 per week allowed them by the unemployment compensation check. And 
at the same time they wouldn’t be deprived of the pleasures and comforts of 
living at home with their families, and their children wouldn’t be deprived of the 
supervision of their fathers. 

However, I got no place. I showed the examining agent your letter of May 29, 
1957, to which I have previously referred and showed him your communication to 
Commissioner Harrington of the Internal Revenue Department requesting a rul- 
ing. The agent read it, and while he seemed to agree with me to a certain extent 
when I explained the overall picture from our council’s standpoint, still he ex- 
plained that he had to follow instructions. His orders were to disallow anything 
over a year out of town. 

I will certainly appreciate anything you can do to help us in this situation. 
It will mean over $200 to me personally, which I could use very nicely right 
now as my husband was operated on the forepart of this year and was idle 
from February until the end of May. 

Cordially yours, 








A memorandum dealing with the problems of the members of the 
Tron Workers Union at the Savannah River project reads as follows: 


MEMORANDUM 


Subject: Savannah River project. 

With reference to the Savannah River project job at Aiken County, S. C., near 
Augusta, Ga.: This project was started January 8, 1951, with 18 iron workers. 
At this time, Local Union No. 601, Charleston, 8. C., had a membership of 87 
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members. Local Union No. 709, Savannah, Ga., had a membership of 350. In 
October 1952, we had a little over 3,800 iron workers employed on the Savannah 
River project. At the time, we had the 3,800 iron workers on this job there were 
employed on construction alone 38,600 people on this project. 

By 1953, the membership of local No. 601 was a little over 1,000 and the 
membership of local No. 709 was a little over 1,500. This job started reducing 
its working force the latter part of 1953, and by October 1954 we had a little 
better than 1,500 iron workers on the job. It has been steadily decreasing since 
then. 

To date, there are 60 iron workers employed on the job. The iron workers 
that were employed on the Savannah River project were recruited from all over 
the United States, 3 from Canada, and 1 from Hawaii. It was most difficult 
to find living quarters, and the ones who found living quarters had to pay an 
exorbitant price. They had to drive their own car or ride with someone from 
10 to 100 miles one way per day. 

The membership now in local No. 601 is approximately 187 and in local No. 
709 approximately 350. 


The business manager of the Iron Workers Union at Amarillo, Tex 
wrote me as follows: 


JUNE 24, 1957. 

DeaR StR AND BroTHerR: At this time we have one member, _____-__________ 
Amarillo, Tex., who the Internal Revenue has refused to grant travel and living 
expenses while living away from home. 

There was no work locally, therefore he had to go to work temporarily at 
Hobbs, N. Mex. He owns his home here and as his wife was under doctors care, 
she lived here and he traveled back and forth over the weekends, staying in 
Hobbs, N. Mex., through the week. 

We would appreciate any help you might give us on these rulings. 

Fraternally yours, 


I shall be glad to make available to the committee or its staff our 
entire file of letters on this subject. 

On May 4, 1956, the Commissioner of the Internal Revenue Service 
sent a letter to the chairman of the Legal and Monetary Affairs Sub- 
committee of the Government Operations Committee in which he 
stated his views with respect tothe problem. In that letter, the Com- 
missioner also indicated that the national office of the Internal Reve- 
nue Service had been studying the problem for some time and was con- 
sidering issuing a comprehensive Revenue ruling. 

On February 15, 1958, I sent the following letter to the Commis- 
sioner : 

FEBRUARY 15, 1958. 
Hon. RussEtt C. HARRINGTON, 
Commissioner of Internal Revenue, United States Treasury Department, 
Washington, D. C. 

DEAR COMMISSIONER: Enclosed herewith is a memorandum dated February 14, 
1958, submitted on behalf of the building and construction trades department, 
AFL-CIO, in connection with your consideration of issuing a comprehensive 
ruling relative to construction workers deducting travel and living expenses 
while temporarily engaged on construction projects away from their home. 

As you no doubt know, we have been concerned with this matter for quite 
some time and have been anxiously looking forward to a favorable compre- 
hensive ruling from your Office since May 4, 1956, when you advised Congress- 
man Mollohan that such a ruling would be issued in the near future. 

I would respectfully request that if at all possible such a ruling be issued not 
later than March 1, 1958. If this is possible it will prmit us to convey this in- 
formation to about 3,000 local representatives of building and construction trades 
unions who will be present here in Washington to attend our fourth annual 
national legislative conference. If such a ruling is issued by March 1, we would 
see to it that copies were distributed to all the representatives in attendance 
and they in turn could report this information to their respective memberships 
at the local level. 
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I cannot convey to you the extreme and keen interest in this particular matter 
felt by all building and construction tradesmen throughout the country. We 
have literally been flooded with protests concerning the treatment of construc- 
tion workers by the field office personnel of the Internal Revenue Department. 
I think this treatment stems from the fact that your local field representatives 
do not have a uniform comprehensive ruling to follow. 

Thanking you for your cooperation, I remain, 

Sincerely yours, 
RicHarp J. Gray, President. 

On February 27, 1958, I received the following reply from the Com- 
missioner : 

FEBRUARY 27, 1958. 
Mr. RicHarp J. Gray, 
President, Building and Construction Trades Department, AF L-C1O, 
Washington, D. 0. 

Dear Mr. Gray: This will acknowledge receipt of your letter of February 15, 
1958, urging that the Internal Revenue Service publish by March 1, 1958, a ruling 
concerning the deductibility, for Federal income tax purposes, of traveling and 
transportation expenses incurred by construction workers and enclosing a 
memorandum on behalf of the building and construction trades setting forth the 
position of that group on this question, together with certain facts and informa- 
tion which will be helpful to us. 

We appreciate your interest in this subject and appreciate having the com- 
ments contained in your letter as well as the information in the accompanying 
memorandum. You may be assured they will be accorded careful consideration. 

While we are unable to forecast the exact date on which a ruling will be pub- 
lished, every effort is being made to accomplish publication at an early date. 

Very truly yours, 
RvuSSELL C. HARRINGTON, Commissioner. 

As of this date, no ruling has issued. 

It is with respect to this particular phase of the problem that I 
would like to invite this committee’s attention. 

It seems important to us to recognize that the typical taxpayer in- 
volved in this matter is concerned with a sum of a few hundred dol- 
lars which is of crucial importance to him and his family. In dollar 
amount, however, the cost of litigation in each particular case would 
negate any relief which might be obtained through such litigation. 

It is understandable that the Internal Revenue Service has sub- 
stantial problems of collecting the revenues required by the current 
governmental budgets. It is also understandable that the Service has 
serious problems in coping with the numerous tax-avoidance devices 
which are being constantly developed in the complex legal and eco- 
nomic world of business. 

We do not believe that these problems should be permitted to justify 
any oversight of the problems of the building and construction trades- 
men whose problem does not involve tax avoidance, but does involve 
clarity and simplicity of administration. 

To leave each of the building and construction tradesmen involved 
in this problem to argue the same question with the field agents of the 
Service, knowing that the avail: ability of appellate relief is only theo- 
retical, means throwi ing the administrative weight of the Federal Gov- 
ernment against the individual taxpayer. This may be justifiable in 
the case of the taxpayer who has tax amounts in issue which justify 
the heavy cost of litigation. In the case of the building and con- 
struction tradesmen it would seem more appropriate for the Commis- 
sioner to issue a public ruling noticeable to all field agents and to 
all members of the public as to ‘how the Internal Revenue Service pro- 
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poses to administer section 162 of the code in regards to building and 
construction tradesmen. 

In doing so, it would be our belief that the Internal Revenue Service 
should take into account not only considerations of equity and justice, 
but also the national interest in maintaining the mobility of the labor 
supply in the building and construction industry. And let us also 
remember that the maintenance of the American home is an object 
which the Congress of the United States has always sought to advance 
and we believe that Congress had this in mind when it enacted section 
162 of the code. 

Mrs. Grirrirus. Thank you, Mr. Gray. 

Have you ever estimated, or could you estimate, the amounts of 
money that have been collected from construction workers that would 
not have been collected by the Internal Revenue Service if they had 
had this exemption ? 

Mr. Gray. No. The best we could possibly do in that direction 
would be to hazard a guess, and I dislike to do it because I might 
be miles away from it. The number of letters we got is indicative 
of the volume, I think, because I will bet for every letter we have 
gotten there are thousands that we have received no word from. 

Mrs. Grirrirus. I would assume so. But under any circumstances, 
in negotiating a contract your business agent has to take into con- 
sideration the effect of the cost of living away from home, in order 
to negotiate a fair wage. 

Mr. Gray. I think I could give you an example that is typical 
of many which, perhaps, may give you an insight into this. Some 
years ago, up north of Kalispell, Mont., they built a $54-million job, 
I think, adam. It was a reclamation and irrigation project. That 
building-trades council in Kalispell, to serve ‘the normal needs of 
that community, only had 800 members of all the various trades 
combined. That job at its peak took 5,500 men. 

They get severe cold weather in the winter. I do not know how 
familiar you folks would be with the process of constructing a dam, 
but there are three major steps involved. One, you must hire a group 
of carpenters and laborers and some teamsters to clear the site for 
erecting temporary sheds and buildings, maybe, in an out-of-the-way 
~ with dormitories to house the men in. After that is done, a 

arge part of them are laid off and a new crew, composed of laborers 
and possibly some teamsters and operating engineers, comes in. 

In that particular instance, they had to drill several miles through 
rock in a mountain to create a diversion channel to divert the stream 
from the dam site. When that section is done, most of them are laid 
off and rock drillers come in and drill for the anchor bolts to hold 
the dam and anchor it to its foundation. 

So, you have those 3 steps, and, while it was a 5-year job, the em- 
ployment of these different trades is not continuous, but they are on 
and off and back. There are 4 months of the year, due to climatic con- 
ditions, when the job shuts down completely. So, the men that are 
on that job, the larger number of the men—there may have been a 
few hundred people that had permanent employment over the 5 years, 
but at any time I do not think they had 1 full year of employment 
without an interruption—the larger number of men. 
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So, during those layoff periods, they either had to go south, or some- 
place else, where they could get available employment under suitable 
weather conditions. That is typical of the type of jobs. 

Another case I can cite is the atomic-energy plant in Arco, Idaho. 
To tell you how remote the location of the job site was, that was orgin- 
ally a Navy gun-testing range, and the nature of that type of work 
had to be in a remote area. The minute that site located there, in- 
volving close to $1 billion, land values and everything else went up, 
So, the first man who goes in there is a construction man. He not 
alone has to construct the site, but other facilities that will go along 
with increased population in the community. 

The tradesman has to pay those increased costs with respect to 
board at those sites, and, at the same time, maintain his family back 
home. 

Take the atomic-energy plant at Portsmouth. In a comparatively 
small town, 10 cement finishers was all that community needed. That 
job took 800. In the smaller communities, usually, the hourly wage 
rates are low because they have facilities for truck farming which 
supplements their income. The living costs are cheaper, but the 
minute a project like that comes in the real-estate men come in and 
land values go up, and everything starts to go up. 

So, how could we man those jobs and get 600 men to leave com- 
munities like Cincinnati and Cleveland, where the wage rates are 
higher, and maintain their families in their home communities, be- 
cause, if they brought their familes there they would aggravate the 
already existing housing shortage? So, they are compelled to do that. 

In my honest opinion, I think it is an injustice to those men under 
those conditions to tell them that their living and traveling expenses, 
if they can actually prove they disbursed them—and we are not plead- 
ing here for the chiseler—it is an injustice to tell them that they are 
not a deductible mandatory item. 

Mrs. Grirrirus. In all these large projects, they are generally built 
with tax funds, are they not ‘ 

Mr. Gray. Most of the large ones are; yes. 

Mrs. Grirrirus. So that the Federal Government, through the In- 
ternal Revenue Service, in failing to recognize these conditions is 
actually adding fuel to inflation, and adding the overall cost. onto 
the taxpayer. 

Mr. Gray. That is right. 

Mr. Meaper. Mr. Gray, as you probably realize, this committee is 
concerned primarily with the efficiency and economy of the agencies 
in the executive branch of the Government. We are not concerned 
with policy matters or, possibly, even legal interpretations of the laws, 
which are a matter of litigation. 

I wonder, in your study of this problem, and in the correspondence 
that you have had, whether you have been able to determine whether 
there is a uniformity in the application of this matter of deductibility 
of travel expenses among the various units of the Internal Revenue 
Service ¢ 

Mr. Gray. Due to the source of the complaints we have received 
geographically, it seems to be a pretty good cross section, and it would 
lead me to believe it, that is, the disallowance of deduction is getting 
pretty uniform. 
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Mr. Mraper. There have been some suggestions, I believe by pre- 
vious witnesses, that some districts will allow these deductions for 
traveling expenses, and others will not. Have you seen any evidence 
of that ¢ 

Mr. Gray. Yes. We have seen some evidence of that, but I was won- 
dering whether that was, possibly, due to the fact that the Internal 
Revenue Service had not ¢: aught up with them. That is all I can say. 
But I think the intent of the action is to be uniform. 

The volume of the complaints we have gotten has been to the extent 
that convinces me in that direction. 

Mr. Meaper. I thought one of the complaints here was that there 

yas no uniform ruling. From the correspondence between the former 
chairman of this committee and the Internal Revenue Service in a let- 
ter of May 4, 1956, I believe, I gathered the Internal Revenue Service 
has not gotten around to making a uniform ruling or regulation yet. 
Are you familiar with one, and is there one in existence ? 

Mr. Gray. I think not. We read the exchange of correspondence 
between myself and Commissioner Harrington, and he frankly admits 
there isno uniform ruling. I would like to get one. 

Mr. Meapver. You would like to get one so that these traveling ex- 
penses are deducted. 

Mr. Gray. Yes. 

Mr. Meaper. You donot want one the other way ? 

Mr. Gray. No; I do not want one the other way. I think it would 
be unfair. 

Mr. Mraper. Some of the testimony previously 

Mr. Gray. Attorney Sherman would like to make a reply to that. 

Mr. Suerman. To expand a little bit on what Mr. Gray said, I think 
our feeling about this matter of uniformity could be summed up in 
this way: “Duri ing recent years there seems to be a uniform pressure 
on the taxpayer, but there has been no uniform ruling, and, of course, 
as far as our experience with the matter is concerned, from these 
letters it appears that it is a little difficult to sense that each field 
agent in each location is operating on exactly the same premise as 
every other field agent, because of the lack of a uniform ruling. In 
some places we get the j impression they may allow it up to 1 year, and 
in other places less, like the case where the fellow was w orking in Green- 
land for 8 months and his travel and maintenance expense is not 
allowed. 

So, one of the reasons why this matter was brought before this com- 
mittee is exactly what the Congressman pointed out. You will note 
the statement here is directed to the operations of the Internal Revenue 
Service. The remainder of the statement—with respect to the issues 
of fairness, and so forth—has come in here by way of background, and 
I think we would probably be in support of the view that a uniform 
ruling would be of assistance in improving the efficiency of the In- 
tern: ul Revenue Service. 

As far as the type of ruling is concerned, Mr. Congressman, I think 
the attitude of the building-trades department would be that, if we; 
could once get a clear expression of what the Internal Revenue Serv- 
ice’s position is, if we were then dissatisfied with it we would try to 
address ourselves toit. Itis this lack of clarity on just what their posi- 
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tion is that creates the problem, both from the standpoint of the Gov- 
ernment administration and the difficulties of the taxpayer. 

_Mr. Meaper. Mr. Sherman, those were a lot of nice words, but you 
did not say anything that I could get out of your statement that would 
indicate whether the ruling was the same in Detroit as it is in Alaska, 
or Wyoming, or some of these other places. 

Mr. Gray submitted some letters here, and I see 1 from Alaska, and 
1 from Illinois, and 1 from Wyoming, and 2 from Oklahoma, and 1 
from Scranton, Pa. I do not find any from Michigan here. Maybe 
in our Internal Revenue Service office in Michigan they are letting 
the construction workers deduct their travel expenses. 

I am asking your organization, which has a very definite interest in 
this matter, whether you have made a study to determine whether or 
not these rulings are uniform throughout the various districts, or 
whether there is a variance in the way this law is interpreted in the 
various districts. Do you have any information on it, or do you not? 

Mr. SuermMan. We have no official study on the subject, because we 
are not in a position to develop from the letters of these taxpayers the 
information that you are talking about. 

Mr. Meaper. In other words, you do not have any members who have 
told you they were permitted to deduct their travel expenses under 
these circumstances ? 

Mr. SHermMAn. We assume from what we have heard—for example, 
in these very letters you will find one indicating that Revenue dis- 
allowed a deduction for a party who had been away from this country 
for 8 months. 

In another letter, we have an expression that the Internal Revenue 
Service agent said anything involving a departure from home for more 
than 1 year is disallowed. There is a clear difference on a very simple 
issue developed in these papers. As far as the building-trades depart- 
ment or the individual employee participating in the kind of study you 
are talking about, I think that that is not exactly the area in which 
you would develop that type of information. 

Mr. Meaper. You are likely to get complaints, but a taxpayer who 
is having his travel expenses allowed would not be likely to complain 
to your organization ? 

Mr. Suerman. That is correct. 

Mr. Mraper. So, you probably, unless you went out to make a study 
to see whether there was uniformity, would not be able to tell it 
unless you got a letter from every State and they all had the same 
complaint. 

Mr. Suerman. That is correct. 

Mr. Meaper. Here is another matter that came up on another com- 
plaint the other day. 

Mr. Puaprncer. May I ask a question in that connection? Is not 
one of the questions here as to whether the ruling of May 4, 1956, is be- 
ing adhered to? And, if that ruling is not being adhered to, does that 
not bear on the efficiency of the operation of the Internal Revenue 
Service irrespective of whether there is uniform disallowance ? 

Mr. Meaper. I did not intend to become a witness. Mr. Sherman 
or Mr. Gray, there was some discussion when Mr. O’Donoghue and Mr. 
Schoemann were up here the other day—and I might ask you first 
whether you are familiar with their testimony or their statements? 
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Mr. Gray. Mr. Schoemann, I am fairly familiar with, but not Mr. 
O’Donoghue’s testimony, who is the attorney, I believe. 

Mr. Meaper. A word was used in their testimony that was a new one 
on me, and I thought maybe you could define it. A “boomer.” Do you 
know what a boomer is ? 

Mr.Gray. Yes;I do. I was one, myself, for a number of years. 

Mr. Meaver. What is a boomer ? 

Mr. Gray. A boomer is a fellow that likes to travel to get experi- 
ence, or for many different reasons. You couldn’t anchor him in one 
place because he wouldn’t stay, even if the work was there. He would 
pick up and go someplace else, because they like to travel. But they 
are a small minority of the building-trades men. 

Mr. Meaper. As I understand it, Mr. O’Donoghue or Mr. Schoe- 
mann was not pleading the case of the boomer. 

Mr. Gray. No. 

Mr. Meaper. And I take it you are not, either. 

Mr. Gray. No. 

Mr. Meaper. Then we come to the point, the difficult point: When 
is a person temporarily away from home for his business or trade? 
I would like to get your views on what does constitute “temporarily 
away from home” work. 

Mr. Gray. You take a man that has children of school age, for 
instance. He either has a home or is trying to pay off a mortgage on 
a home he bought. He has established roots in a community and 
does not want to interrupt his children’s education. Under prac 
conditions, with the shortage of schoolhouses, it is very difficult for 
new family in many communities to get school facilities for their chile 
dren, whether they want to move them or not. 

Mr. Meaper. I do not want to interrupt you, but we all appreciate 
those factors, and you have covered them in your statement. How- 
ever, what I want to get at is some time limit or some kind of criteria 
or standards by which you could segregate the boomer from the man 
temporarily away from his home conducting his trade. 

Mr. Gray. It is very easily done. 

Mr. Meaper. Is it a month, or a year, or 8 months?’ Mr. Sherman 
complained that one ruling was 9 months and 1 was a year. When 
does employment become indefinite, as contrasted with temporary ? 
If you knew you were going to go to work in Alaska, let us say, for 
2 years, on a construction job up there, or at least you were going to 
if you satisfied your employer and did not get sick or something, but 
the job was to last that long; would you regard that as being tem- 
porarily away from home? 

Mr. Gray. I would be inclined to regard it that way. Let me cite 
an experience of my own. 

On the construction of the Panama Canal, the United States Gov- 
ernment sent many men down there. I didn’t know whether I would 
be there 3 months or 4 months or 6 months. That was a pretty big 
project; wasn’t it? 

Mr. Meaper. It probably took more than that length of time to 
build it. 

Mr. Gray. It continued from 1904 to 1914 before a shipment through 
the canal was made; but I was not there that long. The longest term 
I ever got was 14months. I was down there three different times. 
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Mrs. Grirrirus. May I say the real question is, if you maintain a 
home someplace else and intend to return to it. 

Mr. Gray. That is right. That is your main question. 

Mrs. Grirrrras. So what difference does it make if you are gone a 
month or 10 years. If you maintain a home someplace else ? 

“Temporary” is a relative term and concerns a lifetime. 

Mr. Gray. Let us take a traveling salesman who has a district. He 
goes around that district, but he returns to his home. There is no 
question about him deducting his traveling expense; is there? 

Mrs. Grirrirus No. 

Mr. Gray. Here is a man who does not have continuity of employ- 
ment and is gambling with weather conditions, and everything else, 
for an income. I think he is more entitled to it than a steadily em- 
ployed salesman. And I am not trying to take anything away from 
the salesman, but he has a continuity “of employment and does not 
have to gamble with the elements and time limitations on jobs, and 
everything else. 

Then there is another thing about it. If you get to the point where 
you will not have these building tradesmen available it will seriously 
affect the economy of the country. 

I would like to point out, the day after Pearl Harbor I received a 
telephone call from Adm. Ben Moreell, asking me how quickly I 
could assemble a meeting of the presidents of all the building trades. 
I had to do it in 24 hours and he and General Somervell came over 
and we were the first segment of labor that negotiated a nonstrike 
agreement with the procuring agencies of the Government. We set 
up a board of review, and I was a member of it, and the Secretary of 
Labor was another member of it; another member was Douglas 
Brown, now at Princeton University. 

We gave without salary and no compensation 2 days a week in sit- 
ting and processing cases where there was any misunderstanding, in 
order to prevent a lot more industrial strikes. 

The first job was at Corpus Christi, a Navy job, where the United 
States Employment Agency could not furnish the service, but we did. 
We got men in there by jallopies and bus and every other way— 
somewhere in the neighborhood of 1,500 men in 2 weeks’ time, and 
got that job up without any industrial strikes or stoppage of work. 

Your employment service cannot take the time to find out whether 
I am a competent bricklayer, or plumber, or painter that can fill 
this particular type of job, but as members of the union they serve an 
apprenticeship under their program, and they are bound to be sat- 
isfied with them. So they know it and these employers know it. 

I signed the job up at Hungry Horse, and up at Portsmouth, Ohio. 
Those employ ers came to me and asked for an agreement before they 
started the job. We did not go to them. Why did they do that? If 
you are going to break these people down where it will be more 
economical for them to stay home and draw workmen’s compensation 
and be a tax burden on the area, if it will be more economical for them 
to do that, then you will certainly disrupt this industry, because you 
will not be able to get men to fill the construction needs of the country, 
and you will not be able to get them to travel. It is as commonsense as 
that, in my book. 

Mr. Mraprr. Mr. Gray, I asked ~ Schoemann and Mr. O’Don- 
oghue essentially the same question I asked you and Mr. Sherman 
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about when temporarily away from home would no longer apply; 
how long and how certain employment must be before a construction 
worker would not be able to deduct travel expenses. Mr. O’Donoghue, 
on pages 120 and 121 of our hearings of June 26, 1958, attempted 
to answer that question in part. It was not quite as clear, as I read 


the testimony over just now, as I recall it from his statement, but 
he said this on page 121: 


I will buy the letter of May 4, 1956, addressed to this subcommittee by the 
Commissioner of the Internal Revenue Service, where he defined certain specific 
criteria which he spelled out would be “temporary,” so that the field service 
could apply some definite uniform rule in the application of traveling expenses 
to the building and construction worker. ‘There he says, “We will take a year.” 
He says, “We will take a case where a man works on a given project up to 
a period of 1 year. As long as he works on the project for a year we will 
classify it as temporary.” 


Apparently Mr. O’Donoghue was willing to concede that any em- 
ployment that lasted longer than a year or maybe that was expected 


to last longer than a year would not be regarded as being temporarily 
away from home. 


Do you disagree with Mr. O'Donoghue ? 
Mr. Gray. Y es; I do disagree w ith him. 
(The material referred to follows: ) 


WASHINGTON, D. C., July 11, 1958. 
SUBCOM MITTEE ON LEGAL AND MONETARY AFFAIRS, 
House Committee on Government Operations, 
Washington, D.C. 
(Attention: Mr. Plapinger. ) 


GENTLEMEN: For the first time yesterday, I reviewed the record of the testi- 
mony of Richard J. Gray, the president of the building and construction trades 
department, and also read the record with respect to the statements which I 

made. 

It has been suggested that an inconsistency exists between the testimony of 
President Gray and myself, particularly President Gray’s answer to a ques- 
tion put by Congressman Meader, beginning on page 204 through page 206. 

From a reading of President Gray’ s testimony, it appears that he answered 
the question on the basis that I had stated work on construction projects up 
to 1 year would be temporary and anything over a year would be considered as 
indefinite employment and not subject to deduction of traveling expenses. Natu- 
rally, on this basis, President Gray had to disagree with what allegedly was my 
statement. 

Actually, I had stated that the building trades department and the united as- 
sociation were willing to buy the letter of Commissioner Harrington that em- 
ployment up to 1 year would be presumed temporary and, with employment 
over 1 year, a determination of whether it was temporary or indefinite would 
be made on a case-by-case basis. This position is the position that the united 
association and the building trades department have taken during the past 
years in this fight to accord traveling deductions to building trades craftsmen. 

As I told you after the conclusion of my testimony, I would submit to the 
subcommittee a copy of the memorandum or brief that we submitted to the In- 
ternal Revenue Service in February of this year after our conference with two 
members of the technical staff, Mr. Utter and Mrs. Grasse. I am forwarding to 
you a printed copy of the memorandum that President Gray forwarded to the 
Internal Revenue Service. This memorandum was the official position of the 
building and construction trades department. A copy of Mr. Gray's letter, to- 
gether with the memorandum, was submitted to all of the 3,000 or more dele- 
gates from various building trades unions throughout the United States. 

On page 4 of the printed memorandum, we stated, among other things: 

“We have no basic disagreement with Commissioner Harrington’s fact situa- 
tion on a construction worker, as outlined in paragraph 2 of the letter of May 4.” 

Further, at the top of page 5, it is stated as follows: 

“Your directive should state that employment away from home less than 1 
year of duration would be classed as temporary; work over a year in duration 
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on a single job away from home would be subject to study and review by your 
field office as to whether the work was temporary or of an indefinite duration.” 

Further, it was stated: 

“We believe the criteria established by Commissioner Harrington would be 
a good base to start in the formulation of a bulletin. Construction workers per- 
forming work ‘away from home’ under the factual criteria outlined in Commis- 
sioner Harrington’s letter and for a period not exceeding 12 months in duration, 
should be presumed to be engaged in employment giving rise to deductibility 
of travel expenses. Any employment in excess of 12 months should be examined 
earefully.” 

This, in substance, was an adoption of Commissioner Harrington’s statement 
in his letter of May 4, 1956. It was the official position of the building and con- 
struction trades department. Mr. Cornelius Gray, the General Counsel of the 
Department, and myself agreed with Mr. Utter and Mrs. Grasse that we would 
accept a regulation that would provide for employment away from home less 
than 1 year in duration would be classed as temporary; work over a year in 
duration on a single job away from home would be subject to study and review 
by your field offices as to whether the work was temporary or indefinite. 

I made the same statement before the subcommittee at pages 122 and 145 
of the transcript. 

Very truly yours, 
MartTIN F. O’ DONOGHUE. 


BUILDING AND CONSTRUCTION TRADES DEPARTMENT, 
AMERICAN FEDERATION OF LABOR—CONGRESS OF INDUSTRIAL ORGANIZATIONS, 
Washington, D. C., July 10, 1958. 
Hon. Joun A. BLATNIK, 
Chairman, Subcommittee on Legal and Monetary Affairs, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Dear Mr. BLaTNIK: At the close of the hearing on Internal Revenue Service 
policies before the House Committee on Government Operations Subcommittee 
on Legal and Monetary Affairs on June 27, 1958, you stated that “the record 
will be kept open for any statements that any interested party may wish to 
submit.” (Tr. 286.) I should like to avail myself of the opportunity afforded 
by you to submit this supplementary statement with respect to the issue of the 
definition of “temporary” or “indefinite” employment. 

In doing so, I shall address myself to the terminology which has been utilized 
by the Internal Revenue Service, reserving the right of the building trades 
department to differ with the utilization of such terminology in connection with 
the correct and appropriate interpretation of the statutory language employed by 
the Congress when it enacted the Internal Revenue Code. 

The subjective nature of the tests used by the Internal Revenue Service was 
made clear by the Assistant Commissioner of Internal Revenue in charge of 
technical activities when he testified as follows, in response to Congressman 
Meader’s questions : 

“Do I understand there is not uniformity in the allowance of travel expenses 
for construction workers among the various regions?” (Tr. 264.) 

“Mr. WINKLE. I think I would have to answer that in this way, Mr. Meader: 
As I said a moment ago, to the extent that this question centers around, as it 
very well does, the matter of whether or not employment is temporary in the 
sense I just indicated a moment ago—a definition that has received court sanc- 
tion ; to wit, that employment is considered to be temporary where its anticipated 
or actual duration is a relatively short period of time—you have some words in 
that definition that have a very high subjective content. 

“*Anticipated’ is one. If the individuai anticipated that his employment 
would be beyond a relatively short period of time, you must determine it. It is 
a very difficult subjective test which you must determine in terms of whether 
or not his pattern of conduct seemed to be consistent with the fact that he antici- 
pated he would be working only a relatively short period of time. 

“When you have that kind of a subjective word in the definition and when you 
have the word ‘relatively,’ which, in addition, is also a word of high subjective 
content 





“Mr. Meaper. And so is ‘short.’ 

“Mr. WINKLE. Then you can understand why it is hard to answer the ques- 
tion as to whether there is uniformity, because, in the last analysis, as we under- 
stand the case law, this thing boils down, as I indicated, to a factual situation. 
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“T am confident, in this room, for example, a period of time might be mentioned, 
and I am sure we would get a number of different reactions to it. It is a difficult 
problem. We are not happy about the way in which it developed, but that is one 
of the aspects of it, and it is troublesome.” 

It is thus apparent that the experts in the Internal Revenue Service are experi- 
encing serious difficulty in establishing a single meaning for the terms which 
such experts themseives have chosen to apply as standards for the resolution of 
this issue. Against this background of difficulty in the work of the Internal 
Revenue Service, it is interesting to note that Assistant Commissioner Winkle 
made reference to the supposed conflict of testimony between myself and Mr. 
Martin O'Donoghue, the attorney representing the United Association of Jour- 
neymen and Apprentices of the Plumbing and Pipefitting Industry of the United 
States and Canada. Mr. Winkle stated at page 257 of the transcript that— 

‘“* * * Mr. Meader asked the gentleman who preceded me what he thought 
‘temporary’ meant, and I think he gave an answer, and Mr. Meader then referred 
to some testimony Mr. O’Donoghue gave and asked him if he was in agreement 
with it, and he indicated he was not.” 

This reference caused Congressman Westland to make the following comment: 

“I think I might say I think it is unfortunate from the point of view of the 
people we have heard testifying on this thing that they cannot agree among them- 
selves as to what this thing should be.” 

The transscript of the record has been reviewed, and it appears that Mr. Meader 
quoted Mr. O’Donoghue’s position in the following language: 

“Apparently Mr. O’Donoghue was willing to concede that any employment that 
lasted longer than a year or maybe that was expected to last longer than a year 
would not be regarded as being temporarily away from home.” (Tr. 205-206.) 

Mr. Meader then raised the question, as follows: 

“Do you [i. e., Mr. Gray] disagree with Mr. O’Donoghue?” 

The answer was as follows: 

“Mr. Gray. Yes; I do disagree with him.” 

I wish to make it clear that the building and construction trades department 
does not accept the idea that the duration of 1 year should separate employees 
who may take the deduction for expenses while away from home and employees 
who may not take such deduction. An examination of Mr. O’Donoghue’s state- 
ment, however, indicates that he did not subscribe to the proposition that there 
should be such a 1-year test. As I read Mr. O’Donoghue’s testimony, which 
appears at pages 120-122 of the record, Mr. O’Donoghue favored the establish- 
ment of a “rule of thumb” for 1 year and then proposed that with respect to the 
area involving work over 1 year “the criteria” of the Internal Revenue Commis- 
sioner’s letter of May 4, 1956, could be applied. 

Indeed, Mr. Plapinger made reference to Mr. O’Donoghue’s testimony and men- 
tioned the utilization of “other criteria” in dealing with “work over a year.” 
(Tr. 213-214.) However, when Mr. Plapinger addressed his question to Mr. Gray, 
he stated the question as follows: 

“He [Mr. O’Donoghue] seemed to think if you got a rule of thumb up to a year 
that would take care of the vast majority of cases. 

“What is your feeling on that?’ (Tr. 214.) The answer to this question 
reads as follows: 

“Mr. Gray. As far as the United Association, which he was representing, is 
concerned, and the particular conditions that that craft is affected by, that may 
be perfectly satisfactory to him, but it would not cover the whole building and 
construction industry.” (Tr. 214.) 

It will thus be seen that the apparent controversy over the “1-year rule” 
developed because different meanings were ascribed to the “1-year rule.” Mr. 
Meader defined it as meaning a rule which would distinguish between allowable 
and unallowable cases. 

Mr. O’Donoghue’s view appears to have been that 1 year would constitute 
either an automatic allowance of the deduction or a strong presumption in favor 
of such allowance. I have had conversations with Mr. O'Donoghue since the 
hearing and he has made it clear to me that he intended by his language to permit 
the granting of the allowance for cases involving more than 1 year away from 
home by a case-to-case consideration of the subject on the merits. It will be 
noted that the Peurifoy case (in which the United States Supreme Court has 
granted a writ of certiorari) involves 3 employees, members of the United 
Association, only 1 of whom was away from home less than 1 year. 

I do not think it necessary, in addressing this communication to the Legal 
and Monetary Affairs Subcommittee of the House Government Operations Com- 
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mittee, to pursue the subject of the differences in shades of meaning between the 
words “indefinite” and “temporary” in all of their intricacies. 

The position of the department, as I stated at the hearing, is that the Com- 
missioner of Internal Revenue, after a period of more than 2 years from the date 
of issuance of his letter to Congressman Mollohan, should formalize his position 
and publish a revenue ruling that has official rather than unofficial status. 

With respect to the question of the so-called 1-year rule, the department has 
previously made it clear that although it does not accept the view that employ- 
ment away from home for more than 1 year is outside the scope of the deduction, 
nevertheless, an administrative rule which would grant the deduction on an 
automatic or presumptive basis in cases of less than 1 year and which would 
permit case-by-case decisions on the basis of the applicable criteria when absences 
of more than 1 year are involved would be satisfactory. (See p. 5 of/ the 
attached memorandum.) ‘This continues to be the position of the department. 

In accordance with my statement to the committee, I am enclosing a copy of 
the department’s memorandum submitted to the Commissioner of Internal Revy- 
enue on February 15, 1958. 

Sincerely yours, 
Ricuarp J. Gray, President. 


MEMORANDUM OF BUILDING AND CONSTRUCTION TRADES DEPARTMENT, AFL-CIO, To 
Hon. Russett C. HARRINGTON, COMMISSIONER OF INTERNAL REVENUE, UNITED 
STaTes TREASURY DEPARTMENT, REQUESTING RULING THAT TRAVEL EXPENSES 
AND Room AND BoarpD EXPENSES OF BUILDING AND CONSTRUCTION TRADESMEN 
WHILE “TEMPORARILY” WORKING ON CONSTRUCTION Joss “Away FRoM HOME” 
ARE Proper DepucTIBLE ITEMS From FEepERAL INCOME Tax 


FEBRUARY 15, 1958. 
Hon. Russet. C. HARRINGTON, 
Commissioner of Internal Revenue, 
United States Treasury Department, Washington, D. C. 


DEAR COMMISSIONER: Enclosed herewith is memorandum dated February 14, 
1958, submitted on behalf of the building and construction trades department, 
AFL-CIO, in connection with your consideration of issuing a comprehensive 
ruling relative to construction workers deducting travel and living expenses 
while temporarily engaged on construction projects away from their home. 

As you no doubt know, we have been concerned with this matter for quite 
some time and have been anxiously looking forward to a favorable comprehensive 
ruling from your office since May 4, 1956, when you advised Congressman 
Mollohan that such a ruling would be issued in the near future. 

I would respectfully request that if at all possible such a ruling be issued 
not later than March 1, 1958. If this is possible it will permit us to convey 
this information to about 3,000 local representatives of building and construc- 
tion trades unions who will be present here in Washington to attend our fourth 
annual national legislative conference. If such a ruling is issued by March 1, 
we would see to it that copies were distributed to all the representatives in 
attendance and they in turn could report this information to their respective 
memberships at the local level. 

I cannot convey to you the extreme and keen interest in this particular matter 
felt by all building and construction tradesmen throughout the country. We 
have literally been flooded with protests concerning the treatment of construc- 
tion workers by the field office personnel of the Internal Revenue Department. 
I think this treatment stems from the fact that your local field representatives 
do not have a uniform comprehensive ruling to follow. 

Thanking you for your cooperation, I remain 

Sincerely yours, 
Ricwarp J. Gray, President. 


The building and construction trades department is an affiliate of the Ameri- 
ean Federation of Labor-Congress of Industrial Organizations. It consists of 
approximately 19 international unions,’ a list of the said unions being hereto 
attached, whose members are engaged in the building and construction trades 
industry. The building and construction trades department’s affiliated inter- 





1The International Brotherhood of Teamsters, Chauffeurs, Warehousemen, and Helpers 
of America were expelled from the AFL—CIO, and there are now 18 building and construc- 
tion trades unions affiliated with the department, although 19 craft unions continue to 
work in the industry. 
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national unions have a membership of approximately 3,500,000 members em- 
ployed in the building and construction trades industry. 

For the past 4 or 5 years, the department and its affiliated international unions 
have received thousands of letters from their members complaining of the 
failure of the Internal Revenue Service to recognize as deductible travel expense 
(including the cost of means and lodging) where the construction worker has 
been compelled to leave his home area and seek employment away from home 
or in a distant city or area. 

Our present complaint is based on the fact that the various regional offices of 
the Internal Revenue Service refuse to allow construction workers to deduct 
travel expenses (including meals and lodging) that are clearly deductible as 
travel expenses under Tax Court and Federal court decisions. To illustrate, 
the field officers of the Internal Revenue Service have refused to recognize the 
validity of a deduction for travel expenses (including meals and lodging) of a 
construction worker while away from home and a typical case is as follows: 

A married man with a family living in Perth Amboy, N. J., is a member of a 
pipefitters local union. Generally he works in the Perth Amboy, N. J., area 
and he maintains a home for his wife and children there. Because there is no 
work in the Perth Amboy area, he is sent to a job in Richmond, Va., by his local 
union and secures work there. He works in Richmond for 3 months and then 
is sent to Washington, D. C., where he works for 4 months and then is laid off 
through lack of work. He then returns to his home in Perth Amboy, N. J. 

In his 1956 income-tax return, the pipefitter deducts travel expenses (includ- 
ing meals and lodging) and transportation expense, i. e., he deducts the cost 
of transportation from Perth Amboy to Richmond, from Richmond to Washing- 
ton, and from Washington back to Perth Amboy. He also, in his travel expense, 
included meals and lodging during this 7-month period on the 2 jobs while he 
was out of Perth Amboy. 

This is a typical case and the Internal Revenue Service will not permit this 
type of a deductible travel expense. This is clearly contrary to the rulings of 
the Tax Court, Federal courts and the Internal Revenue Service itself and even 
contrary to the letter of Commissioner Harrington of May 4, 1956. The reason 
for this is the fact that the Internal Revenue Service out in the field has no 
criteria or standard, nor any order from the Commissioner, to guide them in 
passing on travel expenses or transportation expenses of construction workers, 
A valid deductible travel expense is being denied to construction workers be- 
cause of lack of clearance from Washington, D. C. (irrespective of the question 
of the semantic controversy of what is temporary work and what is work of an 
indefinite duration). By far the majority of construction workers will come 
within the typical fact situation that we have just outlined. If there is any 
change in the fact pattern it will be that he will work shorter periods of time 
for more contractors. The large projects that would keep construction workers 
over a year are few in number and are not within the typical fact pattern. 

The visit of the two representatives of the building and construction trades 
department with Mr. Nutter and his assistant, Mrs. Virginia Wrasse, was de- 
voted primarily to the request that the Internal Revenue Service publish and 
circulate among its field offices a comprehensive ruling to the end that (1) we can 
intelligently advise the construction workers of the ruling, (2) personnel in the 
field regional office of Internal Revenue Service be guided by such ruling in 
processing the tax returns of construction workers, and (3) there be established 
uniformity of decision and application of the law in at least a typical fact 
pattern as above outlined. Construction workers are treated differently in each 
regional office. There is no uniformity of decision because the Internal Revenue 
Service has failed to issue any ruling or criteria or guide for the field offices in 
processing and investigating travel expenses for construction workers. 

The Commissioner of Internal Revenue, Russell C. Harrington, on May 4, 1956, 
in a letter addressed to Congressman Mollohan, established as a typical situation 
for a construction worker based on the following facts : 

“Tt is understood that the following situation is typical of many such Cases: 
A taxpayer (1) follows his trade as, for example, a welder; (2) is not regularly 
employed either for an indefinite period or at any single location; (3) is not an 
itinerant worker; (4) is a member of the local union in a particular city; (5) 
maintains his residence in or near that city; (6) has a business reason for 
working elsewhere, such as a shortage of work in that city; (7) accepts em- 
ployment elsewhere for various periods, none of which exceeds 1 year at any 
particular location; (8) procures such employment through his union; and (9) 
evidences an intention to treat the city in or near which his residence is located 
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as his regular place of business or employment by keeping in touch with the 
employment situation there either through his local union or otherwise.” 

The Commissioner recognized that construction workers falling within the 
criteria above set forth would be entitled to deduct travel expenses (including 
meals and lodging) and stated: 

“Accordingly, it is the opinion of this office that where the facts set out in the 
second paragraph of this letter are present, a construction worker will be able 
to establish a ‘tax home’ (his usual place of employment or, in the absence thereof, 
his business headquarters) and will therefore be entitled to deduct the ordinary 
and necessary traveling and transportation expenses occasioned by temporarily 
pursuing his business away therefrom.” 

The Commissioner also said: 

“We appreciate your concern on this subject and believe you will be interested 
to know that the national office of the Internal Revenue Service has, for some 
time, been studying this difficult question with a view to publishing a compre- 
hensive revenue ruling in that connection.” 

Three-and-a-half million building and construction workers have been waiting 
for a year and a half for such a comprehensive or definitive ruling. The interna- 
tional unions and the department are daily receiving complaints and protests 
from construction workers who complain that the Internal Revenue Service 
does not follow Commissioner Harrington’s letter and recognize the right of 
a construction worker who maintains a permanent home in one city and is com- 
pelled to travel and work less than a year, for various employers at distant points, 
as a deductible travel expense. Your field service states to these construction 
workers that no “official ruling” has been made by the Internal Revenue Service 
and that they will not follow any of the decisions of the Tax Court. We urge the 
Internal Revenue Service, therefore, to promulgate or publish a ruling by the 
1st of March 1958. 

We have no basic disagreement with Commissioner Harrington’s fact situa- 
tion on a construction worker as outlined in paragraph 2 of the letter of May 4, 
1956. However, for administrative purposes, we believe the fact situation could 
be stated as follows: 

(a) Hasan established home or residence in a given locality ; 

(b) He maintains a union membership at or near his home or place of 
residence ; 

(c) Does not work permanently for a single employer but works for con- 
struction employers in his home locality ; 

(d@) Generally works at or near his home locality when possible; 

(e) Accepts work in other locations away from his home when there is 
no work available; 

(f) Returns to his home when “away from home work” is completed or 
he is laid off or discharged for any reason by the employer, or quits for 
personal reasons. 

Your directive should state that employment away from home, less than 
1 year of duration, would be classed as temporary; work over a year in duration 
on a single job, away from home, would be subject to study and review by your 
field office as to whether the work was temporary or of indefinite duration. 

Construction workers move from one job to another job, from employer to 
employer, in their own home locality. When work is not available in their 
home locality, they are usually sent out of town by their local union to a distant 
city where work is available. 


MOBILITY AND TENURE OF EMPLOYMENT IN BUILDING TRADES 


At our meeting with Mr. Utter and Mrs. Wrasse, we advised that we would 
attempt to obtain statistical data on (1) the mobility of construction workers, 
i. e., what percentage of our members move from one city to another to qualify 
for “travel expense” deductibility and (2) tenure of job employment on a given 
job site. 

As to mobility, we find that we cannot obtain this data. We contacted our 
international unions and they have no records. We contacted employer organi- 
zations, Associated General Contractors, and various specialty trade contractor 
groups and they, likewise, have no data. Neither does the Bureau of Labor Sta- 
tistics in the United States Department of Labor. 

Likewise, no records or statistical data were available as to “job tenure”’— 
what is the average length of a job. 

Because of the complex nature of construction work, the question of some sub- 
contractors each performing a separate function, it is difficult to obtain any sta- 
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tistical data. Among the 18 craft unions, there will possibly be 60 to 70 craft 
classifications of workers, each of which will perform a separate type of work 
for varying periods of time. We know that these craftsmen move from job to 
job, from employer to employer, and, when work is slack, go to a distant city. 
Then when work is again available in their “home area,” they return home. 

We were able to find a good expression of the mobility of workers and of their 
job tenure. This has been expressed as follows by a research study for the 
Committee for Economic Development: * 


“3. THE DIFFERENTIAL LABOR FORCE 


“The subdivision of construction into a number of diverse specialities requires 
that labor capable of performing each speciality be available. The result is the 
craft system of labor organiaztion. Today more than 75 distinct specialties can 
be differentiated. Some artisans will be skilled in and will alternately work in 
more than one of these, such as painting and paperhanging, or carpentry and floor 
laying; and since all of the speciaities are disturbed among only 19 separate 
building-trade unions, a considerable movement from one closely related spe- 
cialty to another is evident. Crafts are likely to be more distinctly differentiated 
in large than in small places and on large than on small operations. 

“The construction labor force obviously must have greater mobility than is 
required of most other occupations. The places where work may be found will 
often vary from month to month and may vary from day to day. Highway- and 
heavy-construction workers particularly must be prepared to go long distances to 
obtain employment, and, except in the larger places, any job of more than average 
size is likely to require recruitment from outside communities. Nevertheless, 
the workers as a group are likely to range less far than special-trade contractors 
and less still than general contractors. 

“The construction labor force must not only be highly specialized and relatively 
mobile but also for the most part must be a floating force in terms of its em- 
ployer relationships. Workers, like special-trade contractors, are assembled for 
the job in hand, and when the job is finished, so also is the employment, unless 
by chance the employer has another job of the same character. A tenure of em- 
ployment lasting more than 1 year, except for keymen, is unusual! on all but very 
large jobs; while a workman who serves three or even more employers during a 
year is not uncommon even in active periods.” 

Haber and Levinson, in their study of Labor Relations and Productivity in the 
Building Trades,’ under the caption of “Job Tenure” stated as follows: 


“JOB TENURE 


“The highly seasonal nature of construction work, the subdivision of skills, the 
small size of operations of the great majority of building contractors and subeon- 
tractors have all combined to create a labor market in which there is an extremely 
high rate of turnover and, by the same token, a very low degree of security of job 
tenure. The typical construction worker moves from job to job during the build- 
ing season and may work for several different contractors. With no fixed work- 
place and few steady associates, he develops little attachment to any particular 
firm. Hiring procedures are very informal; men possessing the requisite skills 
are taken on as they are needed and released just as casually. Where the union 
is relatively strong, hiring is often done through the local, which furnishes men 
from the list of available workers. The employer is normally free, however, to 
refuse to hire a man sent out by the local without prejudice toward requesting a 
replacement.” In less well-organized areas, and at times in union areas, con- 
tractors or their foremen hire workers directly. Layoff procedures are even more 
easual and are usually effectuated without regulation or interference from the 
union. Layoffs are frequent and are regarded as an inherent part of the trade. 
No prejudice ordinarily attaches to a layoff, and a journeyman may be reemployed 
by the same contractor several times during the year. 


2See Stabilizing Construction: The Record and Potential, by Miles L. Colean and 
Robinson Newcomb, PP 98—99, 1st edition, published by McGraw-Hill Book Co., Ine. 

5 See appendix V. t is by no means always the case however, that a member of a union 
can or is allowed to perform all the specialities organized in a particular union.” 

3“Labor Relations and Productivity in the Building Trades,’ published by Bureau of 
Industrial Relations, University of Michigan. 

” During conditions of full employment, however, the union may be in a position 
virtually to require the employment of men it sends out by alleging an inability to replace 
them, which may or may not be the case. To a lesser degree, of course, all employers are 
faced with this problem during conditions of a tight labor market. Some aspects of this 
problem will be discussed in more detail. 
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“The relatively high rate of turnover among building workers is indicated by 
the following table, which shows quite clearly that workers in construction hold 
their jobs for a much shorter length of time than other major industry groups. 

“In view of the great amount of instability of employment, the question is 
raised as to why the building trades unions, which are undoubtedly in a strong 
enough position to impose great restrictions on the right ef employers to lay 
off men, have not done so. The explanation has already been well stated by 
Professor Slichter : 

“*Why do even powerful unions sometimes fail to limit the employer’s free- 
dom to drop workers? Primarily because it is difficult to restrict layoffs without 
also restricting the worker’s freedom of movement and his opportunity to obtain 
new jobs and, under some circumstances, without producing an unfair distribu- 
tion of the burden of employment and jeopardizing the existence of the union 
itself * * * The worker’s desire for equity in his.job * * * may even come in 
conflict with the worker’s desire for security, because in industries where there 
are a large number of small employers with a violently fluctuating demand 
for labor (job printing, photoengraving, building) the worker’s security may 
depend on his freedom to move. 

“<The conflict between the worker's desire for an equity in his job and his 
desire for freedom of movement is seen most clearly in the building trades, 
where work is so intermittent and jobs are of such brief duration that no one 
ever thinks of an equity in jobs * * * If the building trades unions were to 
attempt to enforce seniority by rule, the short-service men who were bearing the 
burden of unemployment would revolt against the union rules and go out and get 


work under such conditions as they could. This would threaten the destruction 
of the unions themselves.’ ” * 


TABLE VIII.—Median number of years on current job by craftsmen, foremen, and 
kindred workers in selected industries, January 1951 


Railway and railway express 


Fee nee tart neering aaennnslraemeeeaieimmiaesieca etc cates nine’ 10.0 
EE nee ne ae a ican meamaimudeeiimeaulmsaniide 5. 7 
I I re cenit baie a tek aaah adic enn 5. 5 
Neen een ce chore chien aces oe coed es cee bahia abed Meum andeeceioiae mean 4.5 
Nee ence 3.5 
Fe ata ce orl ie ce ence resi ae 2 
EN nn  ectee hanna ae Eanes 4.3 


Source: U. S. Department of Labor, Bureau of Labor Statistics, Job Tenure of American 
Workers. (Monthly Labor Review, September 1952, p. 261.) 

It is our view that, under the decided cases and rulings of the Tax Court 
and the Federal courts, construction workers meeting the above-described re- 
quirement should be allowed a deduction for travel expenses (including meals 
and lodging) where the period of employment “away from home” is not greater 
than 1 year. Certainly the Commissioner of Internal Revenue, in his letter of 
May 4, 1956, made this clear. However, the Internal Revenue Service out in 
the field ignores Commissioner Harrington’s letter, the decisions of the Tax Court, 
and compels construction workers to pay tax assessments because they have de- 
ducted travel expense (including meals and lodging) while away from home, plus 
transportation expenses. 

There is much discontent and antagonism among construction workers by 
virtue of the treatment accorded them by your field officers in not permitting 
these deductions. This antagonism is further enhanced by the construction work- 
ers’ puzzlement at the fact that the Internal Revenue Service personnel in the 
field state that they have no ruling or guide to go by from Washington and they 
do not follow the Tax Court decisions. Many of your field officers, when build- 
ing tradesmen go into these field offices and show them a report from the build- 
ing and construction trades department or one of its affiliated international 
unions, quoting the Henry F. Schurrer case (3 Tax Court 54), E. G. Leach case (12 
Tax Court 20), Ralph H. Stegner case (PH Mem TC December, par. 55, 276), or 
the Robert T. Denning case (PH Mem TC December, par. 55, 210) are told that 
these cases are not binding on the Internal Revenue Service. 

Most of the difficulty has arisen from the fact that your people in the field 
are standing on the case of Commissioner v. Flowers (326 U. 8. 455). It is dif- 


21Sumner Slichter, Union Policies and Industrial Management (Washington, D. C.: 
The Brookings Institution, 1941), pp. 101-103. 
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ficult to understand how the Flowers case has any application to a construction 
worker under the typical situation outlined in Commissioner Harrington’s letter. 
In the Flowers case, as you probably know, as a matter of personal convenience, 
an attorney was reluctant to move his family from Mississippi to Mobile, Ala., 
where he was employed as general counsel at the principal office of a railroad. 
The court disallowed his claimed deduction for travel, including meals and lodg- 
ing, holding that travel was not incident to his employment. 

The Supreme Court in the Flowers case established three conditions before a 
travel expense deduction would be allowed under section 23 (a) (1) (A): 

“(1) The expense must be a reasonable and necessary traveling expense, as 
that term is generally understood. This includes such items as transportation 
fares and food and lodging expenses incurred while traveling. 

““(2) The expense must be incurred ‘while away from home.’ 

“(3) The expense must be incurred in pursuit of business. This means that 
there must be a direct connection between the expenditure and the carrying on 
of the trade or business of the taxpayer or of his employer. Moreover, such an 
expenditure must be necessary or appropriate to the development and pursuit of 
the business or trade. 

“Whether particular expenditures fulfill these three conditions so as to entitle 
a taxpayer to a deduction is purely a question of fact in most cases. (See Com- 
missioner of Internal Revenue v. Heininger, 320 U. S. 467, 475, 88 L. Ed. 171, 177, 
64 Sup. Ct. 249.) And the Tax Court’s inferences and conclusions on such a fac- 
tual matter, under established principles, should not be disturbed by an appellate 
court (Commissioner of Internal Revenue v. Scottish American Co., 323 U. 8. 119, 
89 L. Ed. 113, 65 Sup. Ct. 169; Dobson v. Commissioner of Internal Revenue, 320 
U.S. 489, 88 L. Ed. 248, 64 Sup. Ct. 239).” 

Where a construction worker accepts employment outside of his home area 
or the area of his residence for temporary periods, we are not confronted with 
mere personal caprice like the general counsel in the Flowers case but the con- 
struction worker is confronted with a question of economic survival; i. e., bread 
and butter. 

In face of this situation, it is discriminatory and unfair as literally taking 
food out of the mouths of working people to have the present situation continue 
within the Internal Revenue Service, in failing to publish a definitive and com- 
prehensive ruling for the field officers to deal with the 3,500,000 union construc- 
tion workers. 

We believe that the criteria established by Commissioner Harrington would 
be a good base to start in the formulation of a bulletin. Construction workers 
performing work away from home under the factual criteria outlined in Com- 
missioner Harrington’s letter and for a period not exceeding 12 months in dura- 
tion, should be presumed to be engaged in employment giving rise to deductibility 
of travel expenses. Any employment in excess of 12 months should be examined 
carefully. As Commissioner Harrington states: 

“There may be situations, however, where the facts in a particular case differ 
somewhat from these set out in such paragraph. In these instances, it will be 
necessary for the appropriate examining and reviewing officers to exercise sound 
judgment in arriving at a conclusion as to whether, in the light of the principles 
set forth above, the expenses are allowable.” 

With a guide or criteria established, the facts of each construction worker’s 
case could then be uniformly applied by your Service. At the present time, there 
is nothing but confusion, discrimination, and unfairness. We, therefore, urge 
that a ruling be issued as promptly as possible. 

Respectfully submitted. 

3UILDING AND CONSTRUCTION TRADES 
DEPARTMENT, AFL-CIO. 
3y Martin F. O'DONOGHUE. 
CorNELIUS R. Gray. 


Mr. Meaper. And I take it from your testimony and your reference 
to the Panama Canal, which took 10 years to build, that the length 
of time that a person is away from oe has nothing to do with 
whether or not his work is temporarily away from home? 

Mr. Gray. That is correct. 

Mr. Mraper. So what you asking for then is a regulation or a rul- 
ing by the Commissioner of Intern: il Revenue, and if that cannot be 
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done jadministratively, then possibly by law, that the word “tempo- 

rary” be removed? Or how would you word this? What are you 

suggesting as a remedy, either administratively by the Internal Rev- 

enue Service or bY, way of legislation, to make clear what you think 
ought to be the law ? 

Mr. Gray. I am not a lawyer and Mr. Sherman is, of course. 

I think it may be possible to get this by a clear-cut administrative 
ruling and putting this in the same position that the traveling sales- 
men would be in, for instance, when he is away from home. But the 
burden of proof would be on the taxpayer to prove he did have some 
central place where he was maintaining a family or a permanent home 
that he intended to return to when his job that he was sent to out of 
town was finished. The idea may come up like in some of these letters 
I have read, where the Internal Revenue Service says, “You could 
have moved your family there. You were there for over a year.” 

Well, suppose I have a couple of children in grammar school and 
if the school facilities are not there in that community to take care of 
those children, would it not be commonsense for me to leave them back 
where they did have school facilities to complete their grammar- 
school education, and then return to it when the job was done? Let’s 
say the job was for 16 or 18 months. 

Mr. Mraper. Let me ask you, Mr. Gray, have either you or Mr. 
Sherman worked out language which the Commissioner could dis- 
tribute to all of these regional services which would accomplish what 
you want ? 

Mr. SuHerman. Mr. Congressman, we have not done that. No, sir. 
I would say this: We have taken the language of the statute which is 
what Congress enacted. That permits, and I quote: 

Deduction of traveling expenses including the entire amount expended for 
meals and lodging while away from home in the pursuit of a trade or business. 

That is the statutory language which Congress enacted, and these 
issues which have dev eloped with respect to what is the difference 
between temporary employment and indefinite employment, and all of 
the other types of terminology which issue from the tax office, are 
matters that we have not addressed ourselves to because this is not 
the committee which establishes policy, but it is the Government 
Operations Committee. So we are limiting our testimony here to 
the issue of the conduct of the Internal Revenue Service with respect 
to this matter. 

When the issue comes up as a matter of policy either in terms of 
court litigation on any ruling that the Internal Revenue Service may 
issue, then we would pr esent our position on that. Or, if it becomes 
a matter of legislation we would then try to develop a position with 
respect to that point. 

But I do think, to answer your question about the definition, that as 
Mr. Gray has said, the building and construction trades department is 
not. coming here with the idea of developing any fancy ways for 

eople to duck their true tax obligation. I think the object of the 
building trades department in terms of the issue which you have 
raised is to make clear that where a workingman has a bona fide 
choice of home that perhaps there in accor dance with the Flowers 
decision to the Supreme Court the deduction should be removed, but 
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that in the cases which have been brought to your attention there is no 
bona fide opportunity for choice. 

If a man has a home in Scranton or Detroit, Mich., and goes away 
on a job which may be 8 months, or a year, or a year and a half, or 
indeed even 2 years, he has no bona fide choice if he has an interest 
in the maintenance of his home in a stable manner. 

I think, as Mr. Gray indicated, the department is not supporting 
the 1-year proposition. As far as the development of an appropriate 
definition is concerned, presumably that would be a matter for either 
presentation before the Commisioner, the courts or the Congress, 
through its policy statement. 

Mr. Meaper. Let me say first, Mr. Sherman, I appreciate what you 
said about presenting your views to the Ways and Means Committee 
about the law. This committee is not concerned with amending the 
tax law. I am very sensitive on that point. I think our committee 
has very broad jurisdiction, but it does not include reporting out 
amendments to existing law. 

As I view it, the question here with respect to efficiency and econ- 
omy in the Internal Revenue Service, would first be whether there is 
uniformity—whether a construction worker in Wyoming is treated 
the same as one in Detroit, Mich. Secondly, whether the Internal 
Revenue Service has permitted this lack of uniformity by being de- 
linquent in issuing an interpretation, or regulation, or whatever they 
do issue, to create that uniformity. 

As I understand, it has been under consideration at least since this 
exchange of correspondence with the former chairman of this com- 
mittee, resulting in the letter of May 4, 1956. Two years have gone 
by. If the Commissioner of Internal Revenue should have arrived at 
some regulation prior to this time, then he has not. been very efficient 
in not doing so. To that extent this committee has a legitimate inter- 
est in it and you have the interest of getting an administrative regula- 
ion. 

Now, representing your members, it seems to me you very well could 
have had some suggestions to offer to the Commissioner of Internal 
Revenue of language which would accomplish the objective you have 
in mind I am asking whether that has ever been done or considered 
by the AFL-CIO. 

Mr. SuermMan. Mr. Congressman, my understanding is that the 
building and construction trades department has submitted a memo- 
randum to the Commissioner with respect to its views on the problem. 

Mr. Meaper. Do you have that memorandum with you / 

Mr. Suerman. Yes; I believe we do havea copy. 

Mr. Mraper. Is that included in your statement ? 

Mr. Piarrincer. Is that the February 14 memoradum ? 

Mr. SHerMan. It was attached to the letter. 

Mr. PLapincer. May we have that made available and put into the 
record ? 

Mr. SuHerMANn. Yes, sir. But there have been other organizations 
like the U. A. which have presented their views separately to the 
Commissioner of Internal Revenue. I do not know whether any 
particular formula has ever been defined with precision to accomplish 
this object, but, of course, if the proper understanding could be had— 
I would not want to speak for the department on this and it would 
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be for Mr. Gray to say, but I am sure that the department would be 
only too glad and too willing to make available to the Commission 
or not only all of the facts available to it, but also such facts as the 
Commissioner may be willing to entertain with respect to the formula- 
tion of the ruling. 

Mr. Meaper. That is all. 

Mr. Gray. I think I will go a step further than that. It may be 

ossible that the Internal Revenue Service had some problems in col- 
ecting taxes of building-trades men which we have no knowledge of, 
and I would be glad to collaborate with them and see if we could 
arrive at some definite ruling. 

Mr. Meaper. Of course, it is important for us to get money to run 
this Government on. We are engaged in a lot of very expensive 
operations and certainly, of course, it is important to close up loop- 
holes so that people who should contribute to the cost of this dante. 
ment do so. 

To me it seems as though the problem here is one of getting a formula 
which will require those who ought to pay taxes under the law to 
do so, and exempt those who have a legitimate basis for claiming 
unusual expenses. 

Mr. Buatnrx. Will the gentleman yield ? 

Mr. Meaper. I have finished. 

Mr. Gray. May I say, Mr. Meader, we did not come here with the 
idea of looking for any special privilege for the building-trades men, 
but we came here looking for equivalent treatment comparable to 
other segments of our society. Nothing more or less. 

Mr. Buatntx. Previous to the 1954 code, were the same expenses 
for traveling while away from home, and lodging and food expenses, 
allowable deductions ? 

Mr. Gray. Prior to 1953. Not to 1954. 

Mr. Buarntx. For how many years prior to 1953 ? 

Mr. Gray. We have never had this difficulty. It has been drawn 
to our attention since 1953. These letters started to roll in and con- 
tinued to mount in volume. 

Mr. Buarnrk. This section was not changed. 

Mr. Gray. No. 

Mr. Buiatntx. The law covering this part is no different now or 
after 1953 than it was before 1953. Am I correct on that? 

Mr. Gray. I don’t quite get your question, Mr. Chairman. Would 
you rephrase it ? 

Mr. Piaprincer. What Mr. Blatnik is asking, I think, is, was there 
any change from the 1939 code in the 1954 code? 

Mr. Gray. This change came about during 1953 and from then on 
to date, and seems to be increasing in volume. 

Mr. SuHerman. We have compared the language of those two sec- 
tions of the statute. They are identical. They are exactly the same 
words I read. 

Mr. Buatnix. It was my understanding that the language in the 
law was identical and the wording was the same prior to 1953 as it 
was after 1953. 

Mr. Gray. I don’t know of any change. 

Mr. Suerman. There is nochange. 

Mr. Gray. There is nochange. 
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Mr. Buarnix. So obviously it was an administrative determination 
and ruling of the Internal Revenue Service that made the change. The 
law covering that section is the same. The wording is the same both 
before and after 1953. 

Mr. Gray. There was certainly no change in the law. There may 
have been a change in administrative processes and procedures. That 
is the only way I could account for it. 

Mr. Buatnix. Mr. Plapinger, do you have any further questions? 

Mr. Prapincer. Mr. Gray, in Mr. O’Donoghue’s statement yester- 
day he said that he would buy up to a year as set forth in the May 4, 
1956, ruling, and that with respect to the period over a year, “We 
would then look to see whether the—” in effect, he said, “We would 
then look to see whether the work over a year was temporary by ap- 
plying the other criteria in the May 4th ruling.” 

He seemed to think if you got a rule of thumb up to a year that 
would take care of the vast majority of cases. 

What is your feeling on that ? 

Mr. Gray. As far as the United Association, which he was repre- 
senting, is concerned, and the particular conditions that that craft is 
affected by, that may be perfectly satisfactory to him, but it would not 
cover the whole building and construction industry. 

Mr. Piapincer. He conceded it would not, but he said it would take 
care of the majority by far. 

Mr. Gray. It would take care of a great number of cases, but take 
where a new plant goes up, for instance, that increases employment 
for many branches of the plumbing and pipefitting trade. There are 
many maintenance men, and so on. They may sink their roots and 
stay there. Then they are no longer involved with the tax situation 
as maintenance plumbers and pipefitters and refrigeration men, and 
things of that kind. 

Mr. Piarrneer. As I recall, he specifically excepted some time dur- 
ing his testimony the maintenance workers. 

Mr. Gray. That may be the thought in Mr. O’Donoghue’s mind 
speaking for the Plumbers Association, but when you get to asbestos 
work and structural steelworkers and bricklayers, and things of that 
kind, it would not affect them in that manner. The great bulk of the 
building and construction workers would need more relief in my 
opinion than just 1 year’s relief. 

Mr. Biarnrk. Are there any further questions ? 

(No response. ) 

Mr. Buatnrk. Thank you very much, Mr. Gray and Mr. Sherman. 

Mr. Gray. Thank you, and I thank the committee for your courtesy. 

Mr. Buiatnix. Our witness, and the final witness, scheduled for 
this morning, is Mr. Justin F. Winkle, the Assistant Commissioner of 

Internal Revenue in the Technical Division, I believe. 

Mr. Winx te. I understand you are accompanied by some of your 

staff people. Would you introduce them and identify them, please? 
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STATEMENT OF JUSTIN F. WINKLE, ASSISTANT COMMISSIONER OF 
INTERNAL REVENUE, IN CHARGE OF TECHNICAL ACTIVITIES; 
ACCOMPANIED BY THOMAS McP. DAVIS, ASSISTANT HEAD, IN- 
TERPRETATIVE DIVISION, OFFICE OF THE CHIEF COUNSEL; 
ARTHUR B. WHITE, HEAD, INTERPRETATIVE DIVISION, OFFICE 
OF THE CHIEF COUNSEL; DAVID J. GATZENMEIER, ATTORNEY, 
INTERPRETATIVE DIVISION, OFFICE OF THE CHIEF COUNSEL; 
AND MRS. RENAE R. HUBBARD, ATTORNEY, APPEALS DIVISION, 
OFFICE OF THE CHIEF COUNSEL 


Mr. Wink te. I will be glad to, Mr. Chairman. 

I am accompanied by Mr. Arthur B. White, head of the Interpreta- 
tive Division of the Office of the Chief Counsel; and Mr. Thomas McP. 
Davis, Assistant Head of the Interpretative Division of the same 
Office; and Mr. David J. Gatzenmeier, attorney with the Interpreta- 
tive Division Office of the Chief Counsel. I am sorry. May I also 
introduce Mrs. Renae R. Hubbard, who is an attorney in our Appeals 
Division of the Chief Counsel’s Office? I beg your pardon, Mrs. 
Hubbard. 

Shall I proceed, Mr. Chairman ? 

Mr. Biatrntix. Please proceed with a brief biographical background, 
stating how long you have been in the Internal Revenue Service and 
your other previous Government service. 

Mr. Wink -e. I will be glad to, Mr. Chairman. 

I entered the Government service in 1927 and have been in the In- 
ternal Revenue Service, except for a tour of duty in the Navy during 
World War II, since 1934. 

I have served as Assistant Commissioner of Internal Revenue in 
varying capacities since September 1951. At present I am Assistant 
Commissioner in Charge of the Technical Activities of the Service. 

Mr. Piaprncer. What does that consist of, Mr. Winkle? 

Mr. Wrnute. The technical work consists of those functions of the 
Service dealing with the issuance of rulings, preparation in collabora- 
tion with the Office of Chief Counsel of Revenue Regulations; prepa- 
ration of tax forms, special technical studies, and so forth. 

Mr. Piaprncer. You are not concerned then with enforcing or the 
execution of these rulings? 

Mr. Wrnxte. No, sir. The enforcement aspects of the Service’s 
work are under the jurisdiction of another Assistant Commissioner, 
the Assistant Commissioner for Operations. 

Mr. Mreaper. Who is that ? 

Mr. Winx te. At the present time, we have an acting official in that 
position, Mr. Meader, the former official having retired. The name 
of the Acting Assistant Commissioner for Operations is Mr. Arthur 
H. Klotz. 

Mr. Mraper. Might I also ask, Mr. Winkle, what is your profes- 
sional background? Are youa lawyer or accountant ? 

Mr. Winkie. I ama lawyer, sir. 

Mr. MinsHatt. In what State are you admitted ? 

Mr. Winkie. The District of Columbia. 

Mr. Meaper. Did you practice before going with the Government ? 
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Mr. Winkte. No. All my legal experience has been in the Govern- 
ment. 

Mr. Meraper. What agency were you with between 1927 and 1934, 
when you came with the Internal Revenue Service ? 

Mr. Winkte. For the most part, with the Department of Agri- 
culture. 

Mr. Meraver. Has your work with the Government been largely 
involving legal matters? ? 

Mr. Winkie. No, sir. Not entirely. I have served as Assistant 
Commissioner in three different capacities. For a period of about 3 
years I was Assistant Commissioner in Charge of Field Operations. 
For a period of some months I was Assistant Commissioner in Charge 
of Planning and Research, and for the past 3 years or more I have 
been Assistant Commissioner in Charge of Technical Activities. 

My prior experience in the Service was largely technical, although 
for a period of some 3 or 4 years it was a combination of both tech- 
nical and operating experience. 

Mr. Mraper. I have a good many other questions, but I do not want 
to anticipate them here. 

I have glanced through Mr. Winkle’s statement and the questions 
are not covered, but I will be glad to defer questioning until we finish 
his statement. 

Mr. Minsuauu. I have a couple of other questions, if I may, Mr. 
Chairman. 

You say you have been with the Service since 1934? 

Mr. Wrnkt¥. Yes, sir. 

Mr. MinsHauu. How many people are there in the Technical Divi- 
sion, that assist you—other than clerical help ? 

Mr. Winkie. Other than clerical, I would say there are roughly 400. 

Mr. Mrnsuatx. And their duties are broken down in what broad 
general way ’ 

Mr. Wink-e. Their duties are broken down functionally. We have 
four Divisions. One Division is denominated the Tax Rulings Divi- 
sion. That Division’s duties are taken up with the answering of 
inquiries that come in from both taxpayers and field offices as to the 
application of the law. 

We have another Division known as our Technical Planning Divi- 
sion, which is concerned with the preparation of regulation tax forms 
and comments on proposed legislation which are solicited from us. 

We have a third Division, known as our Special Technical Services 
Division, which embraces functions associated with the issuance of 
tax publications, engineering and valuation work, and so forth. 

And, finally, we have the International Tax Relations Division, 
which is concerned with the negotiation of tax conventions and treaties, 
and the preparation of regulations under them. 

Mr. Mrnsuauu. Most of these 400 people have been in the Service 
for manv years, have they not? They are civil service ? 

Mr. Wrnxtr. The bulk of them have been, although, because of the 
liberalized retirement provisions, we have been losing a lot of our older 
employees and have had a rather intensive recruitment program on 
to replace them. 

Mr. Meaper. But all of your replacements are under civil service, 
are they not ? 
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Mr. Wrngte. Oh, yes,sir. Very definitely. 

Mr. Bratnrx. Mr. Winkle, will you proceed with your prepared 
statement ? 

Mr. Winx. Mr. Chairman and members of the subcommittee, I 
am appearing today in response to your invitation, addressed to the 

ommissioner of Internal Revenue, to testify before the subcommittee 
concerning the efficiency of oper ations of the Internal Revenue Service 
with reference to— 

(1) the levying on unemployment-compensation benefits to 
satisfy delinquent taxes; and 

(2) the tax treatment of amounts spent by construction workers 
for travel and away-from-home expenses while in pursuit of 
their trade. 

We are glad to be able to assist your subcommittee in this matter 
and shall do our best to give such information and other assistance as 
is permissible under the present laws and regulations governing the 
administration of the Federal tax statutes. 

I have here, Mr. Chairman, a prepared statement dealing with these 
matters, which, with your permission, I should like to read. Also, 
at the close of my remarks I should like to offer a copy of the state- 
ment for the records of the subcommittee. 

First, I should like to explain the statutory provisions, Treasury 
regulations, and the policy of the Service relating to levies upon 
unemployment-compensation benefits to satisfy delinquent taxes. 


1. PROVISIONS OF THE INTERNAL REVENUE CODE OF 1939 


Under the provisions of the Internal Revenue Code of 1939, the 
predecessor statute of the 1954 code, which is now in effect, it was 
determined that unemployment- -compensation benefits were not sub- 
ject to levy. This interpretation was based on the fact that section 
1603 (a) (4) of the 1939 code provided that a State law, in order to 

approved and certified, must require, among other things, that all 
money withdrawn from the State unemployment fund shall be used 
solely in payment of unemployment compensation and certain refunds 
to employers. This was construed as evidencing congressional intent 
that State unemployment commissions were to use the 1 money from the 
unemployment funds solely for the payment of unemployment com- 
pensation and certain refunds to employers, and not for any other 
purpose. Accordingly, it was held that notices of levy for collection 
of delinquent Federal taxes should not be served upon State unem- 
ployment commissions for the purpose of reaching weekly benefits 
payable to an unemployed person. 

The position of the Service was published in Revenue Ruling 
54-171, which appears at page 282 in the Internal Revenue Cumulative 
Bulletin, volume 54-1. 


2. PROVISIONS OF THE INTERNAL REVENUE CODE OF 1954 


The Internal Revenue Code of 1954, which was enacted on August 
16, 1954, completely repealed and superseded the Internal Revenue 
Code of 1939. Among other changes made in the code, the Congress 
made substantial revisions in subtitle F, relating to procedure and 
administration, to improve and facilitate the administration of the 
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revenue laws. Section 6334 of the code, relating to property exempt 
from levy, was brought up to date in the light of changed ecenomic 
conditions by increasing the monetary limits of the specific types of 
property which are exempt. mayer te: a new subsection (c) was 
added to the code, which provides as follows 


Sec. 6334. Property Exempt From Levy. 
* * te * * * © 

(ec) No OrHer Property Exempr.—Notwithstanding any other law of the 
United States, no property or rights to property shall be exempt from levy other 
than the property specifically made exempt by subsection (a). 

The congressional committee reports explaining this new subsection 
read, in pertinent part, as follows: 

Subsection (c) of this section states that no property or rights to property, 
other than the properties specifically made exempt in this section, shall be 
exempt from levy by reason of any other law of the United States. Provisions of 
State law cannot grant an exemption from levy, and this subsection makes it 
clear that no other provision of Federal law shall exempt property from levy. 

It is the position of the Internal Revenue Service that the effect of 
this new subsection has been to nullify the exemption from levy 
formerly accorded unemployment-compensation benefits. This deci- 
sion was reached after careful and thorough consideration and is 
reflected in the official regulations of the Treasury Department (sec. 
301.6334-1, pt. 301, title 26 (1954), Code of Federal Regulations). 

Mr. Meapver. Could you tell us the date when that provision was 
promulgated ? 

Mr. Winxtz. The regulation or the statute ? 

Mr. Meapver. The regulation. 

Mr. WiInkKtE. It does not seem to be noted here, but my recollection 
is that it was 1955. I am sorry I do not have it, but I will be glad 
to supply it for the record. 

Mr. Meaver. Does counsel happen to know when that regulation 
was promulgated ? 

Mr. Puiarrncer. Which regulation are you speaking of, Mr. 
Meader? 

Mr. Meaper. Section 301.6334-1. 

Mr. Wink te. I am informed that that was 1955, Mr. Meader. 

Mr. Praprincer. Is this the amendment to the railroad unemploy- 
ment law? 

Mr. Winxte. The regulations. 

Mr. Piarrncer. There was an amendment to the railroad unemploy- 
ment-compensation law in 1955. 

Mr. Meaver. No. That has nothing to do with this. He issued a 
regulation which was published, and I am trying to find out when it 
was. He discusses it in the middle of page 4 of his statement. Section 

301.6334-1. I am wondering whether we have a date on it here. 

Mr. Prarrxcer. We do not, but it would have had to be after the 
promulgation of the amendment. 

Mr. Winxtez. After August 16, 1954. It would have had to be, but 
T do not have the exact date. 

Mr. Piaprncer. 1954 or 1955? 

Mr. Winkie. My guess would be it was probably 1955. 

Mr. Piaprncer. The amendment was passed in August 1955. 

Mr. WinkKLE. The new code was enacted in August 1954. You are 
referring to the railroad retirement amendment ? 
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Mr. Puaprncer. Yes. 

Mr. Wink iE. I am sorry, sir. 

Mr. Piarincer. Would not this regulation stem from the enactment 
of that amendment ? 

Mr. Wink te. It certainly would have been after the enactment of 
that. Yes,sir. That provision of the regulations reads: 


Sec. 301.6334-1 Property ExeMpr From Levy. 


(c) OTHER PROPERTY.—Annuity or pension payments under the Railroad Re- 
tirement Act and benefits under the Railroad Unemployment Insurance Act are 
exempt from levy. No other property or rights to property are exempt from 
levy except the property specifically exempted by section 6334 (a). No provision 
of a State law may exempt property or rights to property from levy for the 
collection of any Federal tax. Thus, property exempt from execution under 
State personal or homestead exemption laws is, nevertheless, subject to levy 
by the United States for collection of its taxes. 


3. POLICY OF THE SERVICE CONCERNING LEVIES ON UNEMPLOYMENT 
COMPENSATION BENEFITS 


Mr. Meaper. Before you go on to the policy, Mr. Winkle, I have 
always been interested in what I regard as a very important, but little 
known phenomenon, the operation of the bureaucratic mind, I call it. 
We have a tendency to say, “Washington did this,” or, “the Internal 
Revenue Service did this.” 

I would like to get down to individuals. How would this Treasury 
regulation be promulgated? Who would be the individual responsible 
for germinating the idea and carrying it through, so that it actually 
got written into a regulation that was issued to the public? 

Mr. Winkie. I think I can best explain that, Mr. Meader, by tell- 
ing you very briefly exactly what the process is that leads up to the 
issuance of a final regulation. 

The regulation program under the 1954 code was so heavy that 
the job of initially preparing the regulations was participated in 
by both the Office of the Chief Counsel and the Office of the een 
Commissioner, Technical, which is the position I occupy. 

Mr. Mraper. And did’ you occupy that position at the time this 
regulation came out ? 

Mr. Winxuz. In 1955 I am not certain, sir. I assumed the position 
in 1955. It was late in the year and I would not be certain whether 
I was in the position at that time or not. I think I was, as I recall it. 

Mr. Meaper. The date of the Railroad Retirement Act was in 
August. 

Mr. Priarrncer. The act itself ? 

Mr. Mraper. So it had to be after August. 

Mr. Winkie. If it was after August, then in all likelihood I was 
in the job at the time. 

In any event, a draft of the regulations is prepared in my division. 
Then it is sent to the Office of the Chief Counsel of the Service. 

As you can guess, there are numerous conferences back and forth 
as to the regulations during the course of their development, and 
finally, when a draft has been prepared and agreed upon, it is for- 
warded by the Commissioner to the Treasury Department, because 
the law requires that tax regulations, although they are promulgated 
by the Commissioner, must receive the approval of the Secretary of 
the Treasury. 
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If the Treasury has some questions relating to the regulations, there 
are further conferences, and finally, when all of the problems have 
been ironed out, we issue what is called a proposed regulation under 
the Administrative Procedure Act, and we prepublish it in the Fed- 
eral Register, and solicit comments on it. 

The comments when they are received are very carefully gone over, 
and if there are requests for a public hearing, those requests are 
granted. 

We are required to do that under the Administrative Procedure Act. 

Finally, after the hearings have been conducted and the suggestions 
all considered, a final regulation is promulgated and that becomes the 
official regulation of the Department. 

Mr. Meaper. Apparently the attachment of unemployment compen- 
sation benefits is louniod upon this Treasury regulation 301, and the 
1954 code and the committee’s explanation of it. Is that correct? 

Mr. Winzte. Yes, sir; I think that is correct. 

Mr. Meaper. It is a change from the policy of the Service under the 
1939 code ? 

Mr. Winx ez. Yes, stemming—at least, it is our position—from the 
statute itself. 

Mr. Meaper. Now, I want to find out who originated the idea that 
now unemployment compensation benefits should be levied upon ? 

Mr. Winx te. I do not know that I could tell you that in terms of 
any one individual, Mr. Meader. My thought would be that it 
stemmed from something like this: When it came time to prepare a 
regulation interpretative of that section, the section was considered 
in the light of the committee reports and it was concluded that it was 
the intention of the Congress in enacting the section, with particular 
reference to the “notwithstanding” clause, thereby to do away with 
the exemptions from levy that had previously obtained, and to con- 
fine those exemptions only to such as were spelled out in the statute. 

My thought would be that the statute and the committee reports 
spoke for themselves on that point. 

Mr. Meaper. Apparently this originated somewhere in your shop, 
this new attitude with respect to unemployment compensation benefits. 
Mr. Wingte. That is correct. The origination of it undoubtedly 
did. 

Mr. Meaper. It did not come down from above? 

Mr. Winxtez. No, sir. 

Mr. Meaper. From the Treasury, or the Secretary of the Treasury, 
or the General Counsel of the Treasury Department, or the Commis- 
sioner of Internal Revenue? 

Mr. Wink te. No, sir. 

Mr. Meaper. And you did not originate it yourself? 

Mr. Wink te. Not personally. No, sir. 

Mr. Meaper. So it was some one of your subordinates that had to 
do with the preparation of these regulations? 

Mr. Wink te. As a matter of originating the thought that this 
statute was such as to permit us to levy on unemployment compensa- 
tion, yes. 

Mr. Meaper. Now, what division under your charge would that 
come from? 

Mr. Wrnkte. That would be the Technical Planning Division. 
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Mr. Mraper. The Technical Planning Division ? 

Mr. Wrnxtez. Yes. 

Mr. Meaper. Who was in charge of that Division at the time this 
regulation was generated ? 

Mr. Wrnxte. That was either a Mr. W. A. Wells, who has since re- 
tired, or a Mr. John W. S. Littleton, who is presently head of the 
Division. 

Mr. Mraper. How long have those gentlemen been in the Internal 
Revenue Service? 

Mr. Winxtz. They are both long career men. 

Mr. Mraper. What I am trying to get at—and maybe it appears to 
you, Mr. Winkle, and I am going to come right out with it—is that 
there seems to be a suggestion here that may have political overtones ; 
namely, that prior to the Republicans taking over the administration, 
unemployment benefits were exempt from levy, but now that the 
Republicans have come in they want to be abusive to the little fellow 
so they have attached these unemployment-compensation benefits. 

I would like to ask you whether that is true or not. 

Mr. Wrinxte. I think on that score, sir, I can say this: That the 
position of the Service that unemployment-compensation benefits are 
subject to levy under the 1954 code, while they were not subject to 
levy under the 1939 code, stemmed from the interpretation of the 1954 
code. 

Mr. Meaper. And wherever the thought originated, it did not orig- 
inate from any of the top layer of political appointees of this admin- 
istration ? 

Mr. Wink te. It originated in the normal processes of preparing the 
regulations, which is considerably down the line in the Internal Rev- 
enue Service. 

Mr. Meaper. The thought occurred to me that if there were any 
political significance to this change in ruling, that anyone unfriendly 
to this administration holding over from a prior administration, 
might have brought this out for the purpose of embarrassing this 
administration. Do you think that is possible ? 

Mr. Winxkiz. Would you repeat that question. 

Mr. Meaper. Well, so that I state it the same way, I will ask the 
reporter to read it. 

(Whereupon the question of Mr. Meader was read by the reporter.) 

Mr. Wink te. I can only say this: Speaking for the Internal Rev- 
enue Service, as far as we are concerned—and I am confident that I 
speak for my people in this—when we are up against a situation of this 
kind what we endeavor to do is construe the law as we see it. I have 
served under both administrations as Assistant Commissioner. 

Mr. Minsuaty. Would you yield there? 

Mr. WestLanp. Will the gentleman yield? 

Mr. Meaper. I would like to yield to Mr. Minshall first. 

Mr. MinsHaty. On June 24 we had a witness before this committee, 
Raymond Munts, assistant director, department of social security 
of the AFL-CIO. On page 3 of his statement—and I think that this 
is what prompted Mr. Meader’s line of questioning—he stated as 
follows: 





Why is this agency of Government so eager to hound the unemployed on the 
one hand and at the same time allow tax avoidance to become a big business 
on the other? While millions of dollars are lost through tax loopholes, the 
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Internal Revenue Service takes legal action to collect amounts of $12.50, $15.48, 


$23.60, and other such paltry sums from people who can’t tell where their next 
meal is coming from. 


Then he stated: 


It would be interesting to know how much money the Internal Revenue Service 
is spending to collect these amounts and how much money they could collect if 
they would divert their collection resources to those wealthy taxpayers who 
spend half their time clipping coupons and the other half consulting with 
lawyers on how to avoid paying taxes. 

When it comes time to file income taxes, wage and salary earners in the 
United States are prevented by our system of withholding taxes from indulging 
in those ethical gymnastics sometimes enjoyed by those with sources of inde- 
pendent wealth. 


The tax policies of the present administration appear to be characterized by 
considerable haste. First, haste in 1954 to eliminate taxes on dividends for 
that one-half of 1 percent of our population who own 80 percent of the stocks 


and bonds. Second, haste now to collect overdue taxes from the unemployed 
looking for jobs. 


Then he goes on to say : 

Most Americans have a keen sense of fair play. 
And so forth. 

That is the statement which I believe prompted your line of ques- 
tioning, is it not, Mr. Meader? 

Mr. Mraper. That is correct. 

Mr. Winute. Mr. Minshall, if you would like, on page 6 I think I 
touch on that. I noted that comment and did feel I would like to 
make a few observations on it. It is a couple of pages beyond the 
point where we are now. If you would like, I can skip to there, or 
else continue on with my statement. 

Mr. Meaper. But at this point, Mr. Winkle, if there were any dis- 
position on the part of the policymakers in this administration to 
abuse unemployment-benefit receivers, or those who were receiving 
unemployment-compensation benefits, you are not aware of it? 

Mr. Winkie. I am definitely not. 

Mr. Meaper. And if it was an effort to embarrass the administration 
by someone under your control, a subordinate, in the drafting of this 
regulation and the changing of this policy, you are definitely not 
aware of that? 

Mr. Wrnxe. I am definitely not aware of that and I feel confident 
in saying that did not happen. 

Mr. Mraper. So whatever prompted the change in the ruling based 
on the 1954 code, you have no knowledge or even a suspicion that it 
proceeded from any political motives? 

Mr. Winker. Definitely not. 

Mr. Mrinsuatu. Certainly there is nothing in the present tax policy 
of this administration along that line, then ? 

Mr. Winkie. Certainly not, to my knowledge. As a matter of fact, 
T can say, speaking for former Commissioner Andrews, and also for 
Commissioner Harrington, when this matter of what should be the 
policy under the statute came up, they were very, very much concerned 
that we exercise that authority as sparingly as we possibly could. We 
took the position that we had it and that it meant something and that 
we had to use it in some cases, but in consideration of the types of 
benefits involved it should be used sparingly and with extreme discre- 
tion and caution. 
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Mr. Minsuaty, If anything, probably the reverse is true. If there 
has been any policy, it is that of cracking down on the big taxpayer, 
is it not, in this administration ? 

Mr. WinKLe. Well, sir, I have comments on that. What we are 
attempting to do, and what we have always attempted to do, is to 

et some balance in the enforcement of the tax laws. By and large, 

1owever, we certainly do give greater emphasis to those areas where 
the potential tax error, as we call it, is greater; where the possibility 
of getting a large deficiency is in the picture. But at the same time 
we do attempt to get a balanced type of enforcement by giving a 
certain amount of attention, and allocating a certain proportion of our 
resources, to all levels of income. 

But I touch on that later. 

Mr. Minsuati. You do talk later, then, about what action you have 
taken against the larger taxpayers? 

Mr. Wink&EteE. Yes, sir; I do. 

Mr. Minsuaty. Thank you. 

Mr. Buatnix. Mr. Winkle, again, I am not a lawyer and I am com- 
pas lost in legal language, or interpretations, but in the Internal 


evenue Code of 1939 there was this language that we refer to here 
frequently : 


A deduction shall be allowed for traveling expenses including the entire amount 
expended for meals and lodging while away from home in the pursuit of a trade 
or business. 

This is the same wording as is in section 162 of the 1954 code. It is 
plain, simple language. A deduction shall be allowed for that. 

Mr. Meaper. If you will yield to me, he is talking about the other 
point, of unemployment-compensation benefits. 

Mr. Buatnix. I see. 

Mr. Meaper. There was a change in the law in that regard, but not 
on travel expenses, which he touches on later in his statement. 

Mr. Buatnix. I am sorry. He was talking about the exemption 
from levy of unemployment-compensation benefits. I see. 

Mr. Wrnxtr. You are right, Mr. Blatnik. There was no change in 
the provision to which you refer, and I would like to touch on that later. 

Mr. Westianp. The only thing I had to say was, later on in Mr. 
Winkle’s testimony, he shows out of 93 million returns there were 
203 notices applying to unemployment-compensation benefits. It 
seems to me by this questioning here we are shortening the time we 
will have to ask Mr. Winkle questions on the other phase, which covers 
deductions for traveling expenses. This is the last hearing before 
this committee on this subject and the last time we will have Mr. Winkle 
beforeus. Isthat right? 

Mr. BuiatntK. It is the last hearing. 

Mr. Westianp. And, to my way of thinking, the far more im- 
portant thing is this travel-expense-deduction problem. I would like 
to get at it. 

Mr. Buarntx. Will you please proceed, Mr. Winkle? 

Mr. WiInkKtE. Very well, sir. 





—— | 
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3. POLICY OF THE SERVICE CONCERNING LEVIES ON UNEMPLOYMENT- 
COMPENSATION BENEFITS 


Nothwithstanding the legal authority which the Service considers 
it now has to levy upon unemployment-compensation payments, in 
recognition of the character and purpose of such payments, it is the 
policy of the Service to invoke that authority only in flagrant and ag- 

avated cases. Moreover, in determining whether levy action should 

e taken in any particular case, the official instructions require that 
there be a careful weighing of all the facts and circumstances involved, 
including : 

1. The amount of liability involved. 

2. The possibility of collection from other sources or by seiz- 
ure and sale of property belonging to the taxpayer. 

3. Whether the taxpayer is relying upon this source of income 
as his means of chief support, and, if so, whether deprivation of 
the amount which woul be payable under the levy would cause 
undue hardship. 

As an additional safeguard to insure that this special policy is care- 
fully adhered to and wisely administered, the instructions also re- 
quire that the notice of levy must be personally signed by the chief 
of the delinquent accounts and returns branch of the local district 
director’s office. This is in contradistinction to the procedure fol- 
lowed in the case of other types of levies which are approved at a lower 
administrative level. 

In evaluating the effects of this policy in relation to the overall 
operations of the Service, the following collection statistics may be of 
interest to the subcommittee: The Internal Revenue Service received 
during the calendar year 1957 over 93 million returns and collected 
in excess of $82 billion. For the 12-month period ending May 31, 
1958, approximately 400,000 notices of levy were required to be is- 
sued, or three-tenths of 1 percent of the total number of returns re- 
ceived during the calendar year. Of more significance, from such 
figures as we have been able to compile, it would appear that only 
203 of these notices of levy applied to unemployment-compensation 
benefits. Thus, the number of such cases can truly be said to be infini- 
tesimal in relation to the overall enforcement program. Moreover, I 
feel that the figures demonstrate that the Internal Revenue Service is 
not indifferent to the fact that unemployment is tragic in all instances 
and that we have, as I have indicated, endeavored to exercise our legal 
authority as sparingly as possible in connection with levies upon un- 
employment benefits. 

Before concluding my remarks on this problem, Mr. Chairman, I 
should like to comment on a point made by one witness who has al- 
ready appeared before your subcommittee to the effect that the In- 
ternal Revenue Service would do well to expend more time and effort 
in auditing the returns of wealthy taxpayers. 

As is generally known, we cannot examine all tax returns. Con- 
sequently, our examination program, for the most part, is directed at 
those returns which are likely to be productive of the largest amount 
of unreported taxes. In rtd to accomplish this result, returns are 
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classified by experienced examining officers in the office of each district 
director. Special attention is given those returns that appear to be 
most urgently in need of examination. Examples are personal or 
business returns reporting adjusted gross income above certain desig- 
nated levels, or a combination of personal service and business income 
above certain levels. 

Furthermore, in view of our dependence upon the voluntary self- 
assessment system and the vitally important need to strengthen and 
preserve it, it is highly essential that we examine a sufficient number 
of returns in all income brackets to keep at a high level the willing- 
ness of taxpayers to declare and pay the correct amount of tax, even 
though the amount involved in many instances may not be overly 
large. This means a balanced allocation of a limited amount of man- 
power among both large and small taxpayers. In general, however, 
I can assure the subcommittee that greater emphasis is placed upon 
the examination of returns that experience has shown will be most 
productive of additional tax. 

Moreover, very considerable attention is given by the Service to 
situations involving : abuses in claiming deductions for entertainment 
and other business-expense accounts. Field agents are under specific 
instructions to take a close look at expense deductions claimed in- 
volving such items as club dues, entertainment, travel, maintenance of 
automobiles, yachts, ane: ER, maintenance of company-sup- 
ported residences, et ceter: 

Close attention is also given the use of alleged branch offices estab- 
lished in resort cities for the sole purpose of ‘sending business execu- 
tives to such cities for vacations. Another area which field agents are 
instructed to scrutinize closely involves deductions for the expenses 
of purported business trips by executives vacationing at resort hotels, 
expenses of hunting trips, expenses of attendance at sporting ev ents 
in distant cities, and for other nonbusiness purposes, under the guise 
of necessary business trips. 

The fact that the Service has long been concerned with the investi- 
gation of excessive expense accounts and the other practices men- 
tioned may be established by the testimony of the then Commissioner 
of Internal Revenue in 1954 before the House Subcommittee on Ad- 
ministration of Internal Revenue Laws. This subcommittee was in- 
terested in abuses in these areas and the efforts being made by the 
Service to combat them. The record of the hearings before this sub- 
committee shows that intensive measures were being taken to correct 
these abuses and compel compliance where unwarranted business- 
expense deductions had been taken. I have here, Mr. Chairman, : 
copy of the record of that hearing, and, with your permission, shall 
file it with my statement. 

Mr. Buarnik. Without objection, it will be made a part of the 
record. 

Mr. Meaper. You do not want to print it in the record, do you? It 
is already printed. 

Mr. Buarntk. We will not include it with the record, but will file 
it with the subcommittee. 

Mr. Meaper. You are referring to part E of the hearings on the in- 
vestigation of the internal revenue laws held before a subcommittee of 
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the Committee on Ways and Means of the House of Representatives 
on July 20 and 30, 1954? 

Mr. Wine. That is correct. That is probably the best statement 
of the practices of the Service in the area to which this gentleman is 
addressing himself. 

Mr. Meaper. I just question the propriety of putting in 53 pages of 
testimony taken before another committee. 

Mr. Buarnix. It is not nec essary to do so, because it is available 
for inspection at any time. 

Will you proceed, please, Mr. Winkle ? 

Mr. Winkxe. Mr. Chairman, that concludes that portion of my pre- 
pared statement having to do with the matter of levies upon unemploy- 
ment compensation payments, 

I will turn now to the other matter in which the subcommittee has 
expressed an interest, that is, the problem of away-from-home ex- 
penses of construction workers. 

Mr. Mraper. Before you go on to that point, Mr. Winkle, and just 
to button up this business of how this change in ruling originated, do 
you have any personal recollection of what happened at the time, 
and whether unemployment compensation benefits were specifically in 
mind when this regulation was issued ? 

Mr. Wrnkz. To the best of my recollection, Mr. Meader, the mat- 
ter of unemployment benefits came up incident to a discussion of a 
number of other types of benefits that had previously been exempted 
from levy. 

Mr. Mrapver. What are some of the others # 

Mr. Winkie. Mr. McGraw, do you have a list of the other benefits? 

I am informed, Mr. Meader, that some of the other benefits where 
we took the position that we had no authority to levy on them under 
the 1939 code, but did take the position that we had authority to levy 
on them under the 1954 code, embraced such benefits as social-security 
benefits, GI benefits, railroad-retirement benefits—as to which a 
special exemption was later enacted—and crop subsidies. 

Mr. Meaper. And the regulation we have been referring to would 
cover all of those benefits as well as unemployment compensation 
benefits, would it ? 

Mr. Wink ez. That is correct, with the exception of the railroad- 
retirement benefits, which are now particularly excluded. 

Mr. Meaper. And you have in fact levied on crop benefits and 
social-security benefit payments, have you? 

Mr. Winktpr. I have no knowledge as to what we have done in 
those areas. We have confined our preparation to the matter of only 
the unemployment-compensation benefits. I should say this: That 
the same policy I have attempted to express here in regard to the safe- 
guards that surround the exercise of that. authority obtains as well 
in the case of these other types of benefits just as it does in the case of 
unemployment compensation benefits. They are lumped together. 

Mr. Meaper. Would it be possible for you to submit for ‘the com- 
mittee’s record whether or not any levies have been made on these 
other types of benefits ? 

Mr. Winkie. We can certainly try to get that information for 
you, sir. 
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Mr. Meaper. Thank you. 

Mr. Buatnix. To summarize and repeat again—and 1 make no 
apology but merely an explanation—I am no lawyer, so would you 
explain exactly what change took place in the 1954 code that makes 
it possible for you to levy or to claim to garnishee these unemployment- 
compensation checks ? 

Mr. Wrinxtez. The so-called 1939 code did not contain any provision 
which made it clear, at least in our view, that all property and rights 
to property were subjected to levy in the absence of a specific exemp- 
tion from levy set out in the code itself, as distinguished from some 
other Federal statute. As a consequence, when a provision appeared 
in these other statutes that granted social-security payments and crop 
subsidies and so forth, to the effect that the payment was exempt from 
levy for income tax, we honored that as evidence of congressional 
intent inasmuch, as I say, the 1939 code had nothing in it that would 
permit us to disregard it. 

When the 1954 code was enacted it contained the statement I read 
a moment ago to the effect that “notwithstanding any other law of the 
United States, no property or rights to property shall be exempt from 
levy other than the property specifically made exempt by subsection 
(a)” and that was construed as an evidence of a new congressional 
intent, so to speak, to subordinate the special exemptions that appeared 
in the prior statutes to this new provision. If that helps, sir. 

Mr. Buatntx. Thank you. 

Mr. Piaptncer. Mr. Winkle, one of the primary areas of our interest 
is the disparity in levies between or among the various regional offices. 
At the time a survey by the Interstate Conference of Employment 
Security Agencies was made last year, there were then 150 levies and 
you indicate here there are now 203. 

There are two areas that interest me. One of them is the disparity 
in the number of levies, let us say, in the State of Virginia, where 
there were 52, and the fact that there was only 1 in the New York 
region, 1 in Boston, 2 in the Chicago region, I felons, and 2 in Cali- 
forr.ia. What is the explanation for the disparity ? 

Mr. Winkzte. Well, we endeavored, Mr. Plapinger, in attempting to 
pull together some figures as to the total number of cases on which 
we had levied—which was not too easy inasmuch as we do not main- 
tain our records in a way that permits us to identify our levies by the 
type of property or property right involved and so, for that reason, 
I cannot give you a categorical answer to that without looking into 
each of the cases to find out just what was involved—we have made a 
couple of spot checks. 

We have been informed that in one of the districts where there was 
a very substantial number of the 203 levies made, about half of them 
were not enforced because the taxpayers who had previously failed 
to cooperate with the district office officials, and who in some cases had 
even ignored them, finally did come forward with the information 
that the district office needed in order to establish the hardship nature 
of the case. 

We think that maybe some of the other possible reasons for the 
disparity are associated with such factors as the delinquent accounts 
inventory in the various districts, which can go up or down and 
change from time to time; the availability of experienced personnel 
to handle the type of case; the varying degrees of cooperation ex- 
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hibited by the taxpayers, and the different economic situations that 
prevail in many of the districts. 

That is as much as we have been able to do in the limited time we 
have had to learn something about the factors that may touch on 
this disparity problem. 

I do think it is significant, however, that in one of the districts, and 
I cannot recall which one it was, which accounted for some 50 of the 
203 levies, they did indicate, as I previously mentioned, that about 
half of them were never enforced because the taxpayer did come in 
after the levy was made and furnish them with sufficient information, 
to satisfy the district office that it was a hardship situation. 

Mr. Mraper. Do you mean by that, Mr. Winkle, in some of these 
203 cases the payment was not actually received by the Government ? 

Mr. Winkie. That is correct. In beginning to analyze the figures, 
we made a few spot checks to try to see 1f we could give you mforma- 
tion on this point, and that is what we found in the check in one 
district that accounted for one-quarter of the 200 levies. 

Mr. Puapincer. In the testimony of the interstate conference offli- 
cials the other day there was an indication, I believe, that in nine 
cases the States refused to honor the levy and nothing had been done 
by the Service. 

Mr. Winke. That I understand to be the case, sir; and I think 
that stems from a policy that obtains not only in the case of disputes 
on this problem that we might get into with the State, but it stems 
from a rather longstanding policy under which we prefer not to 
undertake litigation against States if the matter can be worked out 
in some other way. 

There are other factors that bear on that same point. In these 
instances, so far as litigation is concerned, many of the amounts in- 
volved are admittedly small. There is a question as to whether the 
litigation would be worthwhile for that reason; and in general it 
stems from those considerations. 

Mr. Puarincer. Is there any question as to whether the levy would 
be worthwhile because of the size of the sum, that is, of the amount 
involved ¢ 

Mr. WinkKLE. Let me say this on that point: It is a very good ques- 
tion. As I indicated at the outset, the policy as far as levying on 
unemployment compensation pay ments is concerned is to exercise the 
authority only in flagrant cases. That means complete ignoring of 
letters that go to the taxpayer and complete failure to keep appoint- 
ments, and so forth. In the administration of a taxing statute the 
administrator is sometimes confronted with a situation where, despite 
the fact that the amount of tax involved may be small, and in some 
instances perhaps the amount may be very much less than the cost of 
collection, nevertheless from the standpoint of preserving the integ- 
rity of the system so that the taxpayers know they cannot completely 
flout the law, I think there is something to be said in those cases for 
having to pursue the matter; although in some instances from the 
sheer and immediate cost standpoint there would appear to be some 
question about it. 

Mr. Puapincer. | gather from your remarks before, Mr. Winkle, 
that there has been no audit of the action of the field offices with 
respect to this particular type of levy ? 
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Mr. Winkie. No audit in the strict sense. No,sir. _ 

Mr. Praprneer. Is there an audit conducted by the Service with 
respect to collections? 

Mr. Winkie. Oh, yes. Very much so. We have an Inspection 
Service which is conducting internal audits of our offices on almost 
a daily basis. That is, they are at some office every day. On this 
point here, one of the functions of that Inspection Service would be 
to certify to us that the office was exercising the authority it had in 
strict accordance with the Commissioner’s policy; and we have had 
nothing in those inspection reports that suggests otherwise. 

Mr. Puaprncer. Would you be able to furnish then, for the record, 
the total amount collected in each year since the promulgation of this 
code, from this source ? 

Mr. Winkie. We can certainly try to get that for you. 

Mr. Prarincer. Thank you. 

(The information referred to follows :) 

In answer to Mr. Meader’s question whether levies have been served on railroad 
retirement, social-security retirement, GI benefits, and crop subsidies, the answer 
is that the Service has served levies on these sources of income. However, as 
indicated at the hearings, such levies require special approval and are made only 
in flagrant and aggravated cases and with due consideration to the personal hard- 
ship which might be involved. 

In the case of railroad retirement, no moneys were collected because the Rail- 
road Retirement Board declined to honor the levies in anticipation of the passage 
of legislation then pending before Congress which would exempt such benefits 
from levy or distraint for the payment of Federal taxes. This legislation was 
passed and approved August 12, 1955, retroactive to January 1, 1955. Therefore, 
all levies served on the Railroad Retirement Board subsequent to the enactment 
of the Internal Revenue Code of 1954 were ineffective. 

Mr. Plapinger raised the question whether information could be furnished as 
to the total amount collected by levy in each year since the enactment of the 
1954 code from sources such as unemployment compensation, social security, GI 
benefits, and crop subsidies. Although the Service does maintain certain records 
with respect to delinquent accounts, collections, levies, etc., for management 
purposes, there is no requirement that a breakdown or classification be made as 
to the type of income involved or as to the organization to which a levy is directed. 
The only way such information could be obtained would be to make a case-by-case 
analysis of all delinquent accounts closed since the enactment of the 1954 code. 
This would involve a prohibitive cost, since it would require the checking of 
approximately 10 million delinquent accounts closed since January 1, 1955. It 
appears reasonable to assume, however, that the amounts collected through such 
levies would be quite small in relation to the total amounts involved in cases 
where it becomes necessary to invoke the levy power. 

Mr. Westianp. Mr. Chairman, I would like to ask the chairman 
if it is his intention to have Mr. Winkle back here again for question- 
ing on this traveling expense matter at a later date so that we can go 
into that? Isee we have only 3 or 4 minutes left. 

Mr. Buatnix. The House is in session today; is it not ? 

Mr. WeEsTLAND. Yes. 

Mr. Buarnrx. We hoped to conclude. We may have 20 min- 
utes to a half an hour. Whatever is the wish of the committee. If, 
instead of sere the remainder of the statement, which I am sure 
most of us have skimmed through, dealing with the away-from-home 
tax deductions, if we could consider that as read and proceed with the 
questioning we will be able to complete this in a half an hour. 

Mr. Wesrianp. Fine. I would like to ask 1 or 2 questions then. 

Mr. Buatnix. If we find we are too limited we can possibly have 
Mr. Winkle back next week for further testimony, but we have hearings 
scheduled next week on another subject. 
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Mr. Westianp. I gather first of all your office is cognizant of this 
letter from the Commissioner of Internal Revenue to Mr. Mollohan? 

Mr. WINKLE. Yes, sir; it is. 

Mr. Wesrianp. Is your staff cognizant of this letter toot Has 
it been generally circulated in your office and in your department? 

Mr. Winxte. The letter has not been shaped up into what we call 
a revenue ruling and published in our Internal Revenue Bulletin. 
However, the letter has been reproduced in the tax services to which 
our offices subscribe and we know as a fact they are aware of it. 

Mr. WestLanp. Then you know as a fact every regional tax office 
or collector in various cities throughout the country is cognizant of 
this letter ? 

Mr. Winx e. Is cognizant of it? Yes, sir. 

Mr. WestLanp. But it does not have the force and effect of a ruling 
of the Internal Revenue Service ? 

Mr. Wrvkxe. May I put it this way: Normally when we issue a let- 
ter ruling to a taxpayer that has the ‘significance that this admittedly 
does, the procedure is to shape it up in the form of what we call a 
published Revenue Ruling. That is, we formalize, and publish it as 
a Revenue Ruling not in letter form. 

We made a check to determine the reason why that letter ruling 
has not been shaped up into a formal Revenue Ruling. The subcom- 
mittee is well aware of the fact that some 2 years have elapsed since 
the ruling was issued. It is because, incident to the preparation of 
the letter ruling into a Revenue Ruling, there were a number of ques- 
tions that arose as to whether the situation that was presented was 
sufficiently representative so that the ruling itself would be of maxi- 
mum ianfluinees to the field in the handling of its every day audit 
problems. 

There were also questions that arose, associated with whether the 
ruling was sufficiently clear; whether there were some parts of the 
ruling that would not be understood too well. And, as a result of 
those considerations, it was finally concluded that we should solicit 
the comments of the field on the proposed ruling before it was formally 
issued. 

That we did, and we received some 214 submissions that raised 
numerous questions with respect to the ruling. We then endeavored 
to analyze those suggestions and comments with the idea of develop- 
ing this into a much more comprehensive ruling. Some of the ques- 
tions that arose I will touch on briefly : “Can you spell out for us the 
difference, for example, between an itinerant and a nonitinerant?” 
‘“‘We have some problems associated with unmarried workers. Does 
it apply equally tothem?” “What about agricultural workers and oil 
field workers?” “What about certain telegraph workers and numerous 
other classes of individuals ?” 

We endeavored to shape a more extensive and elaborate ruling up 
to take into account these and other questions. We ran into difficul- 
ties associated both with these and other problems that I will be glad 
to go into, and also with the fact in the meanwhile we did have the 
Peurifoy case, which some of the other witnesses have already men- 
tioned. 

Mr. Westianp. Of course, I can understand how a lawyer looking 
over this recommendation or suggestion of the Commissioner might 











128 INTERNAL REVENUE SERVICE 


very well send in some 214 different opinions on the thing. It is sort 
of like that 214-word sentence you have, I believe, in your Internal 
Revenue Code. You are not responsible for that, are you ‘ 

Mr. Winxue. Yes, we responsible for that. It was a condensation 
of I believe, a 414-word sentence that was enacted by the Congress. 

Mr. WestLanp. I have not read this sentence in the Congressional 
Record. I believe Senator Watkins, of Utah, was referring to this 
sentence and they put up a sort of jury to try to figure out what it 
meant and awarded first prize to the fellow who made only five mis- 
takes. 

Mr. Winxte. That is correct. 

Mr. WestLanp. Nevertheless, this in broad terms it seems to me, 
Mr. Winkle, sort of states the case, and it would seem to me that the 
Internal Revenue Service has been rather remiss in not getting this 
letter out into the offices. Sure, as I say, I can understand a lawyer 
might have a great many questions to ask about it. I would like to ask 
1 or 2 questions of you. Do you have that letter before you ? 

Mr. Winkie. Yes,sir. IthinkI do. 

Mr. Werstianp. In the second paragraph of that letter of May 4, 
1956, which is supposed to state the facts, in sentence No. (2) the 
word “regularly” is used. What is the definition of “regularly”? 

Mr. Winkuz. May I ask one of my associates here if they would 
want tocommenton that? Mr. Davis. 

Mr. Davis. I might say that there are a lot of words of that same 
type in here which are fine generalities but when you come to concrete 
applications of them you do have trouble with them. 

r. WestLanp. Let me ask you this: If a man had a job for 6 
months away from his home, would you say he was regularly em- 
ployed and therefore not entitled to deductions for the traveling 
expenses ¢ 

Mr. Davis. I do not think the word was used in that sense. 

Mr. WestLanp. Not in that sense. Now in sentence No. (4) you 
say, “is a member of the local union in a particular city.” Is that a 
condition precedent to being allowed to deduct traveling expenses, 
that is, that he must be a member of a union ¢ 

Mr. Winkie. No,sir. Itisnot. This is simply one of the assumed 
facts in the type of situation that was giving the subcommittee and 
the particular trade unions involved, concern at the time; so it was 
included in the letter as one of the assumed facts. But it is definitely 
not a condition precedent to the application of the ruling. 

Mr. WestLanp. In other words, then, a person who is not a member 
of a union and is working away temporarily on a job would still qual- 
ify for deduction of his traveling expnses ? 

Mr. WiNKLE. Assuming all of the other conditions were met. 

Mr. WestLanp. Assuming all of the other conditions were met ? 
Are these “or” or “and”? 

Mr. Wrvxte. I had reference to the tests of the statute rather than 
the assumed typical case. I should have said: “Assuming you had 
established he was away from home for a temporary period.” 

Mr. WestLAnp. Now in No. (8) it says, “procures such employment 
through his union.” That to then would not be a condition precedent ? 

Mr. Wink te. No,sir. That has to be read, I think, Mr. Westland, 
in the light of the first part of that paragraph in which it is stated, 
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“Tt is understood that the following situation is typical of many such 


cases” but not necessarily so in all cases. 

Mr. Westianp. That is all right. I think this could be cleared 
up a little bit. In other words, a person who is not a member of a 
union living in one town who obtains work in another town on a 


temporary basis through his own initiative could still qualify ? 


Mr. Winxte. He would be treated the same. 

Mr. Westianp. Asa member of a union ¢ 

Mr. Winkie. Yes, sir. As a matter of fact, Mr. Westland, I might 
say that too is one of the questions which our field personnel—and 
incidentally the field personnel that considered it were not just law- 
yers in the field, but it was tried out on operating people who would 
have the everyday problem—that is one of the questions they had. 

Mr. West. AND. I sort of gathered under No. (9) the last two words 

“or otherwise” would pretty much cover that. 

Mr. Winkie. Yes, sir. 

Mr. West.Lanp. There is one other question I wanted to ask in con- 
nection with this paragraph on page 3 where the Commissioner sets 
out the opinion; it states: 
and will therefore be entitled to deduct the ordinary and necessary traveling 
and transportation expenses occasioned by temporarily pursuing his business 


-away therefrom. 


Meaning away from home. Would you interpret that to mean that 
he would not be allowed then to deduct his living expenses ? 

Mr. Wrnktr. No. That was not intended there. Mr. Davis, would 
you want to comment on that / 

Mr. Davis. The term “traveling expenses” includes the entire cost 
of meals and lodging under the statute. 

Mr. Westianp. Mr. Winkle, it seems to me in about 5 minutes here 
we have cleared up quite a bit of this. At least, in my opinion, we 
have. Is this letter still the opinion of the Commissioner of Internal 
Revenue? Has he changed his mind, or is this still in effect ? 

Mr. Winkte. Properly construed, and subject to comment by coun- 
sel here—properly construed, it is still in effect, sir. 

Mr. WestLanp. It would seem to me, 2 years having elapsed on 
this matter, that this could be straightened out rather rapidly and 
it could be gotten out into the field. We have had testimony here to 
show that, apparently, in some areas it is being interpreted in one 
way and in other areas in another way. Do you have any comment 
to make on that ? 

Mr. Winkie. Yes. I would like to comment on that. We made a 
check, preparatory to this hearing, of the field offices to determine 
how many of them were actually following the so-called 1956 letter 
which, as I say, has been reproduced in the tax services. We found 
that 59, as I recall it, out of our 64 offices went on record as definitely 
saying they were following it. As to the other 5, I understood from 
the other 5 it was not overly clear. As to certain of them, they were 
following a ruling which in large measure accomplished this, but made 
no reference to the 1-year situation. 

I think, Mr. Westland, one of the problems here may very well be 
this: The application of the rule is not necessarily easy. As T have 
attempted to explain in my statement here, it does not necessarily mean 
that, simply because an individual, such as a construction worker, is 
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working for an employer, a particular employer, for a period of less 
than a year, per se, all of his away-from-home expenses are deductible. 
I think the problem arises in connection with something that was 
discussed earlier today ; that is, the employment must be tempor ary. 

Mr. Meader asked the gentleman who preceded me what he thought 
“temporary” meant, and I think he gave an answer. Mr. Meader 
then referred to some testimony Mr. 0’ "Donoghue g gave, and asked the 
gentleman if he was in agreement with it, and he indicated he was not. 

Mr. Westianp. I think I might say I think it is unfortunate, from 
the point of view of the people we have heard testifying on this matter, 
that they cannot agree among themselves as to what the ruling should 
be. 

Mr. Winxkte. I mention it not in any disparaging way, but to indi- 
sate the variance in opinion that exists on what is “temporary.” ‘The 
courts, by and large have said employment is “temporary” where its 

anticipated or actual duration is for a relatively short period of time. 
The word that gives difficulty there, I think, is the word “antici- 
pated.” That is ; why the application of the rule sometimes becomes 
difficult. 

I think that may account—I do not know to what extent—but that 
may account for some of the problems that may be arising in the field. 
I think the substantiation question, that is, whether the individual can 
reasonably substantiate his expenses, may also be a problem. In 
addition to that, I would certainly be the first one to say, in an area 
such as this, there are undoubtedly mistakes being made by the field 
offices. 

To answer your question as to what we have decided to do: After 
going over the testimony given before the subcommittee, very care- 
fully, it is to get in touch w cith our field offices as promptly as possible 
and find out more precisely what they are doing. If we find out they 
are following the ruling, but that problems are stemming from their 
misinterpretation of it, we intend to correct that. 

On the other hand, if they are interpreting and following the ruling 
correctly, and if the diffic ulty is stemming from the fact that the 
taxpayer and the Service do not agree on that interpretation as I 
have explained it in my statement, then I do not see that there is any- 
thing we can do about that particular aspect of the problem. But 
what we should do is find out more about what the field is actually 
doing, and that we will attempt to do. 

Mr. Westianp. You said 59 out of your 64 offices are following 
this. 

Mr. Winxte. They have advised us they are. 

Mr. WestLanp. It would seem to me you would get the other five to 
do the the same thing. 

Mr. WinkEte. Very definitely. 

Mr. Westianv. They should be unanimous on it. 

Mr. Winxte. I do want to throw this note of caution out on that 
point, because we will have to give consideration to it. That is the 
fact that we do now have pending before the Supreme Court the 
Peurifoy case, which I mentioned in my statement here. There m may 
be some question after we get into this in terms of what the field is 
doing—there may be some question that I am not prepared to com- 
ment on at this moment whether we should do too much further in 
this area until we hear from the Supreme Court. 
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Mr. Westianp. You have already done something, apparently. As 
you say, you have 59 offices following it. I should think you would 
see the other five would agree, so that you have uniformity as much 
as possible and, if the letter is in effect, I think it should be properly 
promulgated. I would like to ask you whether you have a sort of 
e. t. a.; that is, an estimated time of arrival, as to when you think 
this could be done. 

Mr. Winkie. I donot havethatnow. No,sir. 

Mr. Wesrianp. Could you make a guess as to whether it would be 
30 day, or 90 days, or another 2 years / 

Mr. Biarnik. In short, are you asking will this be an indefinite or 
a temporary thing / 

Mr. Wink iE. I would like to ask Mr. Davis to comment on that, 
if I may, sir. 

Mr. Davis. I think it should be made clear, Mr. Chairman, that 
this ruling, although, as Mr. Winkle testified, it is pretty generally 
being followed, does not have the standing of an official ruling. The 
field offices are not obliged to follow it. They are doing it, I take 
it, because they think it is wise to do so. We do have problems to 
work out before we can issue anything that is official which would be 
a revenue ruling. ‘There are some things that are of great concern in 
that letter, and one is we want to clarify further these concepts of 
temporary and indefinite employment, if we can. We think they are 
not easily grasped, even by our own technical people, and it is neces- 
sary that they be spelled out so that all of our people will be doing 
the same thing. 

Mr. Westianp. I can understand, all right, where you can have 
difficulties, perhaps, in interpreting it. Nevertheless, where the Com- 
missioner of Internal Revenue sets out a statement of facts, stating 
that if certain facts exist that thus-and-so should be allowed, it would 
seem to me that the people in your 64 offices would follow that. May- 
be it is not written in the code, but, if he says that is the way we are 
going to do it, I would think not 59 offices, but all 64 of them, would do 
the thing inthat way. Do you feel differently ? 

Mr. Davis. I do not think we can tell them to do it until we are 
ready to tell them to do it officially, and I do not think there is any 
point in telling them to do it officially until we can do it clearly 
enough so that we can be assured of some degree of uniformity. In 
its present form, we think, you could still have a lot of difference 
of opinion as to what it means. 

Mr. WestLaNb. Can you tell me why these 5 offices have not fol- 
lowed this as against the 59 that have? 

Mr. Davis. No, sir; I cannot. I know nothing of that phase. 

Mr. WINKLE. We have not had an opportunity, in the time we have 
had, Mr. Westland, to inquire into that, but certainly it should be 
inquired into. 

Mr. MtnsHatyi. Where are these five offices located ? 

Mr. Winkte. I do not have that information with me. I think we 
can get something on that, sir. 

Mr. Piaprncer. May I ask a question, Mr. Winkle? You say that 
59 of these 64 offices have indicated they are following it. But is 
there an audit by the central office of the actions by these 59 offices 
to make sure they are following it? May I amplify that? 
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I ask that question with this in mind: Here is a copy of a IRS 
No-Change Report dated March 5, 1957, which begins in this way: 

The ruling dated May 4, 1956, issued fe the Commissioner of Internal Revenue 
submitted with the amended return with reference to the allowance of traveling 
expenses to itinerant workers does not apply to your case. 

This indicates to me that th and I think I am being 
generous—that there is some lack of understanding of the May 4, 
1956, ruling. It specifically has nothing to do with itinerant workers. 

Mr. WINKLE. Quite ev idently, if that is the situation as you read 
it there, there very definitely must be a misunderstanding on that 
point. 

Mr. Davis. May I comment on that ? 

Mr. PuLaPincer. Surely. 

Mr. Davis. As I understood what you were reading, the No-Change 
Report allows the deductions claimed by the taxpayer and there had 
been some question as to whether he was an itinerant. 

Mr. Puarincer. Unfortunately it concludes: 





Since your employment in Greenland was an indefinite assignment, no con- 
sideration can be given to your claim for allowance on cost of meals and lodging 
incurred there. 

I would like to read another from North Carolina in which the 
Service says: 

Mr. X was employed by six separate companies, and these were in Philadelphia, 
New York, Delaware, Island Park, North Belmont, North Carolina, Pittsburgh, 
during 1 year and he chose to live in the area where employed while maintaining 
a home in China Grove, N. C., for the family. The expense is not deductible for 
tax purposes but is a personal expense. 

While home to an individual ordinarily means the place where he and his 
family lives, the term has a different meaning for the purpose of deducting 
traveling expenses. Your home for this purpose is your place of employment, 
regardless of where you maintain your place of family residence. 

These are six different construction projects all over the country during 
the tax year. 

Mr. Wrnxte. I think, Mr. Plapinger, it would be helpful if we could 
have access to these. 

Mr. Piaprneer. You know, Mr. Winkle, as a matter of fact after 
the May 4 ruling was issued, complaints continued and we referred 
every one of those letters to you. Asa matter of fact, last year when 
we were scheduled to have hearings a letter was sent to you with the 
number of these cases indicated and, incidentally, information with 
respect to the unemployment compensation matter. We are perfectly 
happy to turn these letters over to you for audit, but it seems to me that 
where you merely ask your field offices, “are you following it” and they 

respond, “yes”—and it would be interesting to know which of these 
offices had so indicated—that you are really not getting at the nub 
of the problem. 

That can be accomplished only by audit. 

Mr. Winxtz. I think that is so, Mr. Plapinger, and the reason why 
we asked them that question was—we actually sent teletypes out to 
them, or it may have been done by telephone to the regions—was be- 

cause of the timing problem we had. But I would certainly be the 
first to agree with you that a statement to the effect that a ruling is 
being followed, in an area such as this where the ruling is subject to 
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varying interpretations, as it quite evidently is, may not be the whole 
story. 

That is one of the reasons why we want to go further into this matter. 

Mr. Meaper. Mr. Chairman. 

Mr. Biarnix. Mr. Meader. 

Mr. Mraper. Do I understand there is not uniformity in the allow- 
ance of travel expenses for construction workers among the various 
regions ¢ 

Mr. Wrxxtr. I think I would have to answer that in this way, Mr. 
Meader. As I said a moment ago, to the extent that this question 
centers around, as it very well does, the matter of whether or not 
employment is temporary in the sense I just indicated a moment ago— 
a definition that has received court sanction, to wit: That employment 
is considered to be temporary where its anticipated or actual duration 
is a relatively short period of time—you have some words in that 
definition that have a very high subjective content. 

“Anticipated” is one. The question whether the individual antici- 
pated that his employment would extend beyond a relatively short 
period of time must be determined. It is a very difficult subjective 
test which must be determined in terms of whether or not his pattern 
of conduct seemed to be consistent with the idea that he anticipated 
he would be working only a relatively short period of time. 

When you have that kind of a subjective word in the definition, and 
when you have the word “relatively,” which in addition is also a word 
of high subjective content—— 

Mr. Meaper. And so is “short.” 

Mr. Winkie. Then you can understand why it is hard to answer the 
question as to whether there is uniformity, because in the last analysis, 
as we understand the case law, this thing boils down, as I indicated, to 
a factual question. 

I am confident that in this room, for example, a period of time might 
be mentioned, and I am sure we w ould geta ares of different reac- 
tions to it. It is a difficult problem. We are not happy about the way 
in which it developed, but that is one of the aspects of it, and it is 
troublesome. 

Mr. WestLanp. Could I ask a question? By the time the tax return 
is made out it becomes factual. In other words, did this person work 
for 3 months, 6 months or 9 months. There no longer would exist a 
theory. It is a fact. The man makes his return on April 15 and it 
then becomes resolved, it seems to me. 

Mr. Winkte. No, sir; Mr. Westland. With your permission, it is 
not that easy. That is one of the difficulties we have. It is not simply 
a matter of looking at the fact after the tax year is over and he has 
filed his return and showed he worked 6 months and, therefore, 6 
months appears to be a relatively short period of time. Regardless of 
what the actual duration was it is also a matter of what was the antici- 
pated duration. 

Mr. WerstLanp. You mean because the fellow took the job and 
thought he would work for 18 months but in fact only worked 6 
months, that because he thought he was going to work 18 months there 
you would disallow it ? 

Mr. Winkie. If he took the position, or if at the time he took the 


position, he took it with the thought in mind it was going to be an in- 
definite proposition. 
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Mr. WestTLAnp. You would have to be a psychologist and get him on 
a couch and ask him, “What were you thinking at the time you took 
this job?” You cannot do that. 

Mr. Winx te. If we are put in that position, it is because the courts 
have put us in it. 

Mr. WestLanb. Do you not take the facts as they actually exist ? 

Mr. Davis. May I say a word on that subject 

Mr. Westuanp. Yes, surely. 

Mr. Davis. The so-called indefinite employment is treated just like 
any continuing regular employment. Certainly in that case you can- 
not say a man should be entitled to deduct his expenses for living in 
New York, having transferred there from Washington to take a job 
that he thought was permanent, just because when he got there he didn’t 
like it and changed his mind and came back. 

So, in the case of indefinite employment you have to consider the 
expectation with which the man took the job, because that in itself puts 
him in the indefinite category right at the start, if he did not expect it 
to be for a relatively short period of time. 

Mr. Meaper. Mr. Winkle, I would like to ask you the same type of 
question with respect to this travel expense allowance as I did with 
respect to the levy on unemployment compensation benefits. As I 
understand it, there was no change in the law upon which this change 
in administrative interpretation was founded. Am I correct in that? 

Mr. Winkie. There was no change in the law on this subject. No, 
sir. 

Mr. Meaper. What prompted the disallowance of these travel ex- 
penses all of a sudden that gave rise to all of these complaints ! 

Mr. Wrnxte. I commented on that briefly in my statement Mr. 
Meader, by noting that statements have been made during the 
testimony that there seems to have been a change in Service position on 
this matter beginning in 1953. Certainly there was no change in the 
statute or regulations and we know of no such change in our ruling or 
litigation policy. 

The only thing on which we can speculate on that score that may 
have had something to do with it is the fact that in 1952, 1953, and 
1954 the then Commissioners of Internal Revenue did adopt a position 
which was expressed in at least one release that I can recall—and in a 
number of speeches that were made—that they wanted more attention 
given to expense deductions. 

They were talking in terms of the type of abuses I referred to a few 
moments ago. Now, it could be that the attention that the then Com- 
missioners thought should be given to the whole area of erroneous ex- 
pense deductions of that type might have given some impetus to the 
field people to go into all manner of deductions. To that extent per- 
haps there could have been some increased activity in this area, but 
so far as the law is concerned and so far as the regulations are con- 
cerned, and so far as our ruling policy or litigation policy is concerned, 
there have been no changes that we know of. 

Mr. Meraper. Do you know of complaints by construction workers 
prior to this time of 1952 or 1953 that they were not allowed travel 
expenses on the same basis as they are disallowed now ? 

Mr. Wrnxte. T do not know, Mr. Meader, that I am qualified to 
speak on that because I was not in this area of the work at the time; 
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but to answer your question, I have no personal knowledge of any that 
came to my attention at the time. Undoubtedly, though, considering 
the fact that we handle between 3 million and 314 million audits each 
year, there were undoubtedly controversies in this area. I would be 
very much surprised if there had not been. 

Mr. Meaper. This appears to be something that wasn’t founded 
upon a change in the law, or a regulation interpreting a changed law. 
Yet apparently these complaints. start coming from all parts of the 
country, and some of these letters that you heard Mr. Gray read indi- 

‘ate that all of a sudden the people start cracking down on construe- 
tion workers’ travel expense deductions. How dot you explain that ¢ 

Mr. Wink te. I have speculated myself, sir, as to whether or not in 
part it might not have been due to an upswing in construction work, 
defense facilities, and so forth, and the need for getting some of these 
facilities in fairly isolated areas because of some of the security and 
other problems that are incident to defense production these days. Per- 
haps that tended to focus more attention on the problem. Perhaps. 
But it is sheer speculation on my part. 

Mr. Mraper. You do not think it is because the Republicans took 
office ? 

Mr. Wrink&-eE. I certainly have no knowledge of that, sir. 

Mr. Piapincer. You know that the Republicans took office. 

Mr. Wink ie. I will withdraw that. 

Mr. Buiarnik. I am still confused here. Again I say I am not a 
lawyer, not by way of apology, and I am not complaining either, but 
merely explaining. The point is this language seems simple to me. 
These are the exact words in the code of 1939 : 

A deduction shall be allowed for traveling expenses, including the entire 


amount expended for meals and lodging while away from home in the pursuit of a 
trade or business. 


Plain, simple language. On the basis of that you allowed these 
deductions until 1953. The same language is in the code of 1954. Now 
we get all wrapped up in what is the difference between “temporary” 
and “indefinite.” It says all expenses, “including the entire amount ex- 
pended for meals and lodging while away from home.” Is that not 
plain English? How do you | literally “make a Federal case” out of 
this language ? Can you answer that? I will tell you frankly, we 
have many men that work in northern Minnesota who are used to 
tough, hard labor and rigorous climate, and working in the mines 
underground. They go to ‘Greenland for 6 months and then find they 
cannot get a tax deduction, and they are mad. They are not half as 
mad as I would be if I were in their place. 

It is an inconvenience. If anyone thinks it is a convenience to them 
to have to seek labor up in that frigid area and maintain their homes 
in Minnesota, then they are mistaken. And those are very modest 
homes they have for their families. What is all this controversy 
about ? 

Construction has been the same as long as we have had skilled arti- 
sans and semiskilled artisans and common laborers on a certain project. 
It takes a certain amount of labor to construct a project. It may be a 
little more or less depending on circumstances, but that is all, And 
they have been getting deductions for this all except these last 5 years. 
It all seems to emanate from the Service itself and some interpretation 
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they make. The court litigation is not on the basis of the constitu- 
tionality or the propriety or legality of the congressional meaning or 
intent but upon some interpret ation you are making or trying to put on 
words like “temporary” and “indefinite,” and you have not “succeeded 
in doing it in the past 2 years. 

Mr. Davis. May I say, Mr. Blatnik, that it is not correct that con- 
struction workers deductions were challenged for the first time in 
1953 and later years. We have had litigation with construction 
workers back in the forties, some of which we won and some of which 
we lost. There were not as many cases, undoubtedly, as there have 
been recently. 

(The information referred to follows :) 


Unirep Srates TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
Washington, July 31, 1958. 
Hon. JoHN A. BLATNIK, 
Chairman, Subcommittee on Legal and Monetary Affairs, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 

My Dear Mr. BLATNIK: I have your letter of July 24, 1958, requesting citations 
for the cases mentioned by Mr. Davis in the following sentences from his recent 
testimony before the subcommittee : 

“It is not correct that construction workers’ deductions were challenged 
for the first time in 1953 and later years. We have had litigation with con- 
struction workers back in the forties, some of which we won and some of which 
we lost.” 

Among the cases to which Mr. Davis adverted we can refer you to Harry F. 
Schurer, (1944) 3 T. C. 544, involving a journeyman plumber; 2#. G. Leach, 
(1949) 12 T. C. 20, involving a structural steel erector; Henry C. Warren, (1949) 
13 T. C. 205, involving a pipe fitter; and Willard S. Jones, (1949) 138 T. C. 880, 
involving a sheet metal worker. Those are the main relevant precedent deci- 
sions of the Tax Court during the forties. 

Other decisions prior to 1953 include Jeter L. Bryson, T. C. Memo., Dkt. 
10976, Jan. 13, 1948 (crane operator); Conrad P. Stephan, T. C. Memo., Dkt. 

31540, Feb. 27, 1952 (carpenter) ; Vern Wallace Pratt, T. C. Memo., Dkt. 30293, 

‘Apr. 7, 1952 (plumber) ; John W. Ground, T. C. Memo., Dkt. 31717, May 15, 1952 
(carpenter); Willie A. Brassfield, T. C. Memo., Dkt. 27608, June 10, 1952 
(boilermaker) ; Robert Lee Brassfield, T. C. Memo., Dkt. 29708, June 11, 1952 
(boilermaker) ; and Reuben Buckner Caskey, T. C. Memo., Dkt. 29786, June 
20, 1952 (steam fitter and pipefitter ). 

We trust that these citations cover a sufficient number of cases to serve 

your purpose. 
Very truly yours, 
JUSTIN F. WINKLE, 
Assistant Commissioner. 


INFORMATION SUBMITTED BY Mr. O’DonoGHUE 


I. CASES IN WHICH THE TAX COURT ALLOWED DEDUCTION FOR TRAVELING EXPENSES 
TO CONSTRUCTION WORKERS 
ACQ 


Schurer (3 T. C. 544 (1944)): A plumber out of Pittsburgh who worked 
on a series of temporary jobs. The jobs lasted from 3 weeks to 33 weeks. 

Leach (12 T. C. 20 (1949)): Steel construction worker who worked away 
from home for total of 49 weeks in various jobs in 1945. 

Stegner (14 T. C. M. 1081 (1955) ): A plumber who worked on temporary con- 
struction away from his home in Hazleton, Pa. Deduction allowed even though 
length of 1 job was 55 weeks. 

Denning (14 T. C. M. 838 (1955)): Steamfitter, resident of Webb City, Mo., 
obtained temporary work out of town in Cleveland and Fort Leonard Wood 
in 1952. Time, 4 months and 5 months, respectively. 
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Non-ACQ 

Puerifoy (27 T. C. 149 (1956)): These men, a plumber and welder, were 
allowed deduction for temporary work away from home for periods of 20% 
months, 12% months, and 8% months, respectively. Reversed by Fourth 
Circuit Court of Appeals. 

Cooper (12 T. C. M. 471 (1953) ) : Steamfitter employed in four different cities, 
all work being temporary. 

Frazier (12 T. C. M. 1129 (1953)): Oil pipe joint machine operator away 
from home on two short jobs. 

Tierenan (14 T. GC. M. 195 (1955)): An electrician. Taxpayer was allowed 
deduction for temporary construction jobs lasting 2 months and 2% months, 
but not allowed deductions for construction job lasting 2 years. 

Kuris (15 T. C. M. 854) : Plumber who worked away from home in New York 
for varying periods of time up to 14 months. Held it was temporary em- 
ployment. 


II. DISTRICT COURT CASES ALLOWING THE DEDUCTION FOR TRAVEL EXPENSES (THIS 
COURT ALLOWED A REFUND) 


Jennings v. U. S. (57-2 U. S. T. C. P. 10056 (D. Ct. Oregon, 1957) ) : Taxpayer 
worked in Greenland for a period of 5 months in 1953, and a period of 10 months 
in 1954 and 1955. 

Moss v. U.S. (145 F. Supp. 10 (1956) ) : Here, public official of South Carolina 
was allowed traveling expenses when his work required him to be in different 
parts of the State from where he resided, and where he was required by law 
to be. 


if. CIRCUIT COURT OF APPEALS CASES ALLOWING THE DEDUCTION FOR TRAVEL EXPENSES 
WHILE AWAY FROM HOME ON TEMPORARY WORK 


Coburn v. Commissioner (138 F. 2d 763 (2d Cir. 1943) ) : Actor whose home was 
in New York and who worked part of the year in Hollywood. Work in Holly- 
wvod only temporary, therefore he could deduct his living expenses while there 
as anordinary and necessary business deduction. 

Wallace v. Commissioner (144 F. 2d 407 (9th Cir. 1944) ) : Actress whose home 
was in San Francisco, and who worked in Hollywood part of the vear. Living 
expenses while in Hollywood deductible. 


IV. CASES WHERE TAX COURT DISALLOWED DEDUCTIONS OF CONSTRUCTION WORKERS FOR 
TRAVEL EXPENSES BECAUSE EMPLOYMENT WAS INDEFINITE 

Bennett (12 T. C. M. 401 (1953)): Construction superintendent, indefinite 
work, 

Coffman (16 T. C. M. 3583 (1957) ) : Similar to a carpenter. 

Whitaker (24 T. C. M. 750 (1955)): Engineer working in Thule, Greenland. 
Stayed 222 days. He could leave any time after 8 months, but no definite time 
of employment agreed upon. 

McGinley (15 T. C. M. 641): Similar to Whitaker, but see Jennings, supra. 

Claunch (29 T. C. 109 (1958)): Taxpayer is a boilermaker. Commissioner 
allowed him a deduction for traveling expenses in 1953 because he recognized 
that jobs of 1 month and 3 months were temporary. However, he refused tax- 
payer a deduction for travel expenses when he worked away from home on a 
job for 2 years in duration. Tax Court held for Commissioner, said the job 
was indefinite. 

In addition, a great number of other cases where expenses not allowed when 
stay in a city indeterminate even though they have a home in another city. 


Mr. Davis. On your comment about the simplicity of this law, it is 
true that the words seem crystal clear and everybody ought to be 
able to understand them. They express commonly understood con- 
cepts, but they have to be applied to an almost limitless variety of 
situations, and in their application over the course of the years, in 
litigation, views as to what they mean have been developed that per- 
haps are not too appropriate for the construction worker area. 

The main view that causes trouble is that “home” does not mean 
what the ordinary man thinks it means, but it means your principal 
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place of business. It is true also that some of the cases that developed 
this concept of temporary as against indefinite employment were not 
construction-worker cases. It could be that legislation would be 
needed to accomplish what some of the witnesses before this com- 
mittee have asked for, because the court decisions are fairly tight on 
temporary employment. I know of none that has gone beyond a year. 

Mr. Prarrncer. There were 55 weeks in the Stegner case. 

Mr. Davis. In one employment or several ? 

Mr. Piapincer. Ido not recall. 

Mr. Buarnix. Have you ever classified individual jobs as indefinite 
and thereby disallowed all deductions for away-from-home expenses / 

Mr. Davis. Not tomy knowledge. I do not think it can be done by 
categories of jobs. 

Mr. Biarntik. It cannot be done and you have not done it? 

Mr. Davis. Not tomy knowledge. 

Mr. Meaper. I was interested in your statement that this was not 
a change in policy which occurred in 1953. 

Mr. Davis. So far as I know, sir, it is not in any sense. 

Mr. Mraper. How do you explain, according to the testimony of 
these other witnesses, that they got along all right until about that 
time and then all these compl: tints start rolling in? 

Mr. Davis. I am sorry. I cannot explain them any more than 
Mr. Winkle can. I think some of the things he has said tend, in a way, 
to explain it. 

Mr. Meaper. You are referring now to the speeches made by the 
Commissioners ? 

Mr. Davis. The speeches, and the fact that there has been a lot of 
different types of and new types of construction activity in recent 
years. 

Mr. Meaper. There was certainly a lot of construction during World 
War II. The Defense Plants Corporation built over $15 billion 
worth of new plants, so there must have been a lot of traveling around. 

Mr. Davis. That is true, but I think it is true also, and Mr. Winkle 
you may correct me on this, that the Internal Revenue Service was 
somewhat undermanned during those years. 

Mr. WinkEteE. That is quite true. The manning situation was very 
severe in the forties, as could be expected, of course. We had all we 
could do to make token audits at the time. 

Mr. Minsuatu. But there was no word passed down the line, “The 
heat ison. Let’s be more strict in looking at some of these deductions 
in 1953” or any other year. 

Mr. Winx. There definitely were no instructions issued in 1953, 
or any other year, so far as I am aware, that instructed the field to 
conduct a drive or campaign on the away-from-home expenses of 
construction workers. 

Mr. MrinsuHaty. Then why do some of these fieldmen and your audit 
men who go over returns say they have been instructed to look at 
certain facets of certain returns more carefully than they have been 
in the nast? Where do they get those instructions? 

Mr. Wrnxte. This can happen. 

Mr. MrinsHatt. What do you mean it can happen? How can it 
happen ? 

Mr. Winkte. May I explain, sir? We have, as I said, 93 million 
returns of all kinds and varieties that come in every year. We have 
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some 51,000 people who handle those and also the litigation aspects, 
and alcohol and tobacco tax, and a myriad of other functions. The 
general policy, as I have said, is to try to get a balanced type of 
enforcement, to try to give sufficient emphasis to each income bracket 
and each type of business, and so forth, so that every taxpayer can 
feel reasonably convinced that there is a broad sweep of enforcement. 

We audit somewhere between 3 million and 314 million returns a 
year out of a grand total of 93 million. True enough, a goodly per- 
centage of the 93 million do not require much audit because the with- 
holding tax takes care of them adequately or, for the most part, 
adequately. But when a district director is classifying his returns 
for audit—and that is done by experienced individuals, and there 
are many techniques used, including just judgment and sight audit 

Mr. Mrnsuauyi. What do you mean by “sight audit”? 

Mr. Winxte. To pick up a return and notice, for example, that 
there is a very sizable deduction taken on it for entertainment expense, 
or travel expense, or something like that, that seems to be dispropor- 
tionate to the income of the individual. Quite conceivably in a dis- 
trict office when a return of that kind is selected for audit and it is 
audited, and as a result of the audit it is concluded that a deficiency is 
in order, then quite conceivably the Chief of the Audit Division in 
terms of the—he ordinarily employs his manpower in a balanced kind 
of way but at the same time, as [ indicated in my statement, in a way 
which will also produce dollars for the revenue—in terms of the 
deficiency may conclude, “Well, I think maybe we ought to take a look 
at a few more of these cases. This looks like a pattern developing 
here.” 

That could happen, but it could happen in the case of any other area 
as well as construction workers. But the point 1 am making is that 
there has been nothing issued from Washington to our field offices to 
the effect that they should conduct a drive, or campaign, or crack down 
on the away-from-home expenses of construction workers; but what I 
have explained could happen incident to the normal audit processes. 

Mr. Minsuatx. For example, in Detroit, Cleveland, or Chicago, 
how many of these examiners are there in such an office for picking 
out these returns? 

Mr. Wrnk-e. I do not have the figures, but it would vary in relation 
to the size of the office. As I said a moment ago—and I did not quite 
finish my sentence—it could happen at those offices. Not that there 
could be a drive or crackdown, but it could happen, as I said a moment 
ago, where they find a few cases where in their judgment at least the 
claimed away-from-home expenses are disallowable, and it leads to the 
decision, “Let’s look into a few more cases,” or the examiner may be 
told, “Whenever you spot other cases of this kind, perhaps we had 
better take a look at them.” 

Mr. MinsHauu. Who gives those examiners their instructions as to 
what to do? 

Mr. Winkie. That would ordinarily be given by the local chief 
of the audit division. 

Mr. Piartncer. How would those people have access to the May 4 
ruling? Just through CCH? 

Mr. Wink ie.. Through CCH, PH, or the other tax services; yes, sir. 

Mr. Prartncer. Is there one copy in Norfolk and does each agent 
has a copy ¢ 
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Mr. Winkie. No. Each agent would not necessarily have a copy 
of the service, but the number of copies will vary from office to office. 

Mr. Piarrincer. May I get something here? 

Mr. Winxz. May I say this, Mr. Plapinger? 

Mr. Puarrncer. Surely. 

Mr. Winxte. Perhaps I did not understand what you were getting 
at, but I think what I mentioned a moment ago could happen without 
regard to whether there had ever been a May 4 t letter. 

Mr. Piarincer. Yes; I understood that, but one thing that still 
troubles me is that Mr. Davis said before that the May 4 ‘ruling was 
not official. I would like to know what is the status of the May 4 
ruling at this time. 

Mr. Wrnute. I think I could best summarize it in this fashion, Mr. 
Plapinger: We attempt to the greatest extent possible to have our 
people, so far as the official rulings that they follow are concerned, 
follow the rulings set out in the Internal Revenue Bulletin. That is 
born out of a sense of fairness that what we tell our field people is 
taxable or not taxable we ought to tell the taxpayer and the world. 
However, we do not publish every letter ruling we issue for if we did 
there would be considerable duplication. There are standards, how- 
ever, which we have made public. Sometimes also there is a lag, as 
quite evidently there has been here, between the time a letter ruling 
which meets the standards is issued and the time it is published in 
our bulletin. During that interim period, if the tax services pick up 
the unpublished letter ruling, as they occasionally do, many of the 
field offices will use it not as an official expression of the Service’s posi- 
tion in the same sense as a published revenue ruling, but they will use 
it as a guide. 

The difference perhaps in many cases may be the difference between 
tweedledum and tweedledee, but that is the best way I can explain it. 

Mr. Prarrncer. But you would say this is an official expression of 
the Service’s position? In other words, you are not giving the Con- 
gress or the subcommittee one idea of the Service’s position and then 
failing to transmit this to your offices; are you ? 

Mr. Wrnxte. No, sir. 

Mr. Praprncer. Would you expect your offices to abide by this 
ruling? 

Mr. Winxxx. Not in the same sense that we would expect them to 
abide by a revenue ruling. But, as I said a moment ago, the informa- 
tion we have is to the effect that some 59 out of the 64 offices, as I recall 
it, tell us they are abiding by it. So that I think they mean they are 
using it as a guide. They do not put it in the same category as a 
publishd revenue ruling, but they are using it as a guide. 

Mr. Prarrncer. If we ought to settle one thing ¢ again, Mr. Winkle, 
it is this recurrent controversy. Is there any such thing as an in- 
definite construction project, without examining the specific job of 
the construction worker on that project? In other words, I think this 
question has arisen before where they say that the Atomic Energy 
plant at so-and-so place in Ohio is an indefinite project and therefore 
your work on it must be considered permanent. Is that a correct 
expression ? 

Mr. Winkie. Do you want tocomment on that, Mr. Davis? 
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Mr. Davis. I would say that is not correct. You have to look to the 
particular work that the man would do and how long that could be 
expected to last. 

Mr. Meaver. I had a question to which Mr. Winkle did not quite 
complete the answer. I think he said there were releases or speeches 
made in 1952, 1953, and 1954. 

Mr. Wink LE. Yes, sir. 

Mr. Meaper. Do you have copies of those ? 

Mr. Winkie. I think I do, sir. 

Mr. Mrapver. Who made the speech in 1952 ¢ 

Mr. Winkie. The 1952 item was a release. It was not a speech. 
It was made by Commissioner Dunlap, and the date of the release 
was February 26, 1952. 

Mr. Meaper. I would like to have those for our record. I do not 
want to put them in the record, but just in the files. The only thing 
that has been referred to as being the cause of any change of admin- 
istration in the field services was these releases by Commissioners, ap- 
parently before and after the change of administration. 

What did the 1952 release say on this point ¢ 

Mr. Wink pe. This is headed “Treasury Department, Bureau of 
Internal Revenue, for immediate release, Tuesday, February 26, 1952.” 

Commissioner of Internal Revenue John B. Dunlap said today that special 
attention will be given to excessive and unreasonable expenditures claimed as 
deductions in tax returns. From official as weil as outside sources reports are 
reaching the Bureau of numerous instances of excessive business expenditure, 
particularly those relating to lavish travel and entertainment expenses, execu- 
tive expense allowance, business gratuities, and disguised remuneration in the 
form of personal-living items furnished to corporate officials. Exeessive ex- 
penditures for advertising, research and development, and repairs and mainte- 
nance have also been reported. Commissioner Dunlap stressed that, if allowed 
to flourish, such abuses threaten serious inroads on the revenue and would un- 
dermine taxpayer morale. 

Agents of the Bureau of Internal Revenue have been instructed to examine 
carefully any items of this character claimed as deductions in taxpayers’ re- 
turns. To be deductible, such items must be both ordinary and necessary, and 
must be reasonable in amount in the light of existing circumstances in each case. 
In addition, full substantiation of the expenditures will be required. Experience 
gained during World War II will enable the Bureau to segregate reasonable 
from unreasonable deductions more effectively. 

In furtherance of an effective program of enforcement in this area, repre- 
sentatives from selected field districts are meeting with Bureau of Internal 
Revenue and other Treasury Department officials for a discussion of all aspects 
of the subject. The results of special case studies which have been made in 
recent months are being discussed with a view to formulating the most effec- 
tive methods of insuring that each taxpayer bears his fair share of the costs 
of the defense effort. 

That was the 1952 release. 

Mr. Mraper. February 26, 1952; is that correct 

Mr. Winkie. Yes, sir. 

Mr. Mraprer. Now, the effect of that is really to be an instruction 
to the field offices everywhere / 

Mr. Winkie. The effect of this is, and this was undoubtedly imple- 
mented by some internal issuance that corresponded with it—the ef- 
fect of it was to instruct the agents to give careful attention to the 
types of expenses that were being talked about. 

Mr. Minsuatn. That is what I asked you about a moment ago. 
What is this internal issuance you talked about? Does that not come 
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under the category of, “Let’s give extra careful scrutiny to these 
things?” In other words, “The heat is on”? 

Mr. Win&te. An internal issuance ordinarily concerns itself with 
techniques, and so forth. For example, if it was decided to conduct 
a drive against racketeers, the internal issuance would state that and 
point out the various audit and investigative techniques that should be 
used. That is why it is considered an internal issuance. 

Mr. Meaper. In the light of that release which you have just read 
would it be unfair to say since the law has not changed, and other than 
these releases or speeches there have been no rulings or releases made 
administratively by the Internal Revenue Service, that if there were 
a decision to crack down on these travel expenses which has changed 
the attitude of the Service in allowing them, that occurred in 1952, in 
February, when that release was issued; and if there was any policy 
change, or any crackdown it came before this administration took 
office ¢ 

Mr. Winxtz. I think that assumes something, Mr. Meader, that I am 
not certain of. That is why I said a moment ago that the only thing 
we could find that might possibly have suggested to the field that more 
effort should be put in this as well as in other areas was the emphasis 
that was being given in 1952, 1953, and 1954 on the expense situation in 
general. 

Now it was aimed, as you can see from the types of expenses we 
have been talking about Sate, at the abuses in the executive expense 
allowance, lavish entertainment, and so forth. 

Mr. Buiatnrx. On that point I notice most of that article you read 
dealt with that area of lavish entertainment. Is that correct? 

Mr. Wink Ee. Yes, sir; it does, that and related areas 

Mr. Briarnix. This leads to this question and then we will have to 
leave. You apparently have quite a latitude in making a determina- 
tion of how to act. You can change rules from year to year with no 
change inlaw. You can make decisions as in the Peurifoy case, where 
you have a man claiming a deduction for living costs for a 20-month 
period and you denied the claim. The court said he was entitled to 
it and you appealed that further. 

Just a year or two earlier, in 1955 and 1956, when this well-known 
dairy case came up in Pennsylvania where a husband and wife spent 
$19,000 going on a safari in Africa you denied that disallowance or 
at least most of it and they went to court with it, too. Now here is 
what interests me. 

The court reversed this ruling and said that they were entitled to it 
because of the unique situation they had. They said it was a legitimate 
deduction, so they were given a $16,000 deduction. But in this case 
you acquiesced and did not appeal the case. 

Do you not have a wide latitude in the determination of these things ’ 
In one case here you acquiesced and yielded to the court in a reversa] of 
your determination and in the Peurifoy case you appealed the court's 
ruling. 

Mr. Winkie. May I ask Mr. Davis to comment on that, Mr. Chair- 
man. 

Mr. Buarnrx. And certainly if anything was lavish expenditure it 
was not the case of the working man living away from home for 20 
months, but rather the case of a man and wife going on a hunting trip 
which cost $19,000. 
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Mr. Davis. It can be said in a sense that there is latitude, but all of 
the questions as to appeal are really judgment questions as to whether 
we think we would get anywhere with an appeal. Usually when we 
decide not to appeal it is because we think we would not succeed if 
we did. 

Mr. Biatnix. What isthe amount of money involved in the Peurifoy 
case? Is it over $1,000? 

Mr. Davis. I think not, sir. 

Mr. Buarnik. I think it is under. Perhaps $500. I am interested 
in why you decided to appeal a case in which less than $1,000 is in- 
volved and did not decide to appeal in a case in which $16,000 is in- 
volved. 

Mr. Davis. The amount of money, generally speaking, does not con- 
trol whether we decide either to defend the case in the first instance or 
to appeal it. The Peurifoy casé was really a group of three cases 
brought as test cases by the union. I have the amount, and it is a little 
over $1,000. I would say it is in the nature of $1,200 or $1,300 for the 
three taxpayers. 

The reasons why we took the appeal are stated, in general at least, 
in Mr. Winkle’s statement. It was because we thought that the tests 
laid down in the Tax Court’s opinion were tests we could not live with. 
We did not know where they took us and we thought the opinion was 
of considerable general importance. 

Mr. Mraper. I could suggest, as far as interpreting the law is con- 
cerned, that the Peurifoy case might establish a ruling for a wide 
number of taxpayers whereas on the African safari case it probably 
would not happen very often. 

Mr. Davis. We would hope not. 


Mr. Buarnix. The second series of bells have rung and the Members 
have to be on the floor to respond to their names in rolleall. Without 
objection the complete prepared statement of Mr. Winkle will be 
made a part of the record at this point. 


(The prepared statement of Mr. Winkle is as follows :) 


STATEMENT OF JUSTIN F. WINKLE, ASSISTANT COMMISSIONER OF INTERNAL 
REVENUE IN CHARGE OF TECHNICAL ACTIVITIES 


Mr. Chairman and members of the subcommittee, I am appearing today in 
response to your invitation adressed to the Commissioner of Internal Revenue 
to testify before the subcommittee concerning the efliciency of operations of the 
Internal Revenue Service with reference to 

(1) The levying on unemployment compensation benefits to satisfy delin- 
quent taxes ; and 

(2) The tax treatment of amounts spent by construction workers for travel 
and away-from-home expenses while in pursuit of their trade. 

We are glad to be able to assist your subcommittee in this matter and shall do 
our best to give such information and other assistance as is permissible under 
the present laws aud regulations governing the administration of the Federal tax 
statutes. 

I have here, Mr. Chairman, a prepared statement dealing with these matters 
which, with your permission, I should like to read. Also, at the close of my 
remarks, I should like to offer a copy of the statement for the records of the 
subcommittee. 

First, I should like to explain the statutory provisions, Treasury Regulations, 
and the policy of the Service relating to levies upon unemployment compensation 
benefits to satisfy delinquent taxes. 
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1. PROVISIONS OF THE INTERNAL REVENUE CODE OF 1939 


Under the provisions of the Internal Revenue Code of 1939, the predecessor 
statute of the 1954 code which is now in effect, it was determined that unem- 
ployment compensation benefits were not subject to levy. This interpretation 
was based on the fact that section 1608 (a) (4) of the 1939 code provided that 
a State law, in order to be approved and certified, must require, among other 
things, that all money withdrawn from the State unemployment fund shall be 
used solely in payment of unemployment compensation and certain refunds to 
employers. This was construed as evidencing congressional intent that State 
unemployment commissions were to use the money from the unemployment funds 
solely for the payment of unemployment compensation and certain refunds to 
employers and not for any other purpose. Accordingly, it was held that notices 
of levy for collection of delinquent Federal taxes should not be served upon State 
unemployment commissions for the purpose of reaching weekly benefits payable 
to an unemployed person. 

The position of the Service was published in Revenue Ruling 54-171, which 
appears at page 282 in the Internal Revenue Cumulative Bulletin, volume 54-1. 


2. PROVISIONS OF THE INTERNAL REVENUE CODE OF 1954 


The Internal Revenue Code of 1954, which was enacted on August 16, 1954, 
completely repealed and superseded the Internal Revenue Code of 1939. Among 
other changes made in the code, the Congress made substantial revisions in sub- 
title F, relating to procedure and administration, to improve and facilitate the 
administration of the revenue laws. Section 6334 of the code, relating to prop- 
erty exempt from levy, was brought up to date in the light of changed economic 
conditions by increasing the monetary limits of the specific types of property 
which are exempt. Moreover, a new subsection (c) was added to the code, which 
provides as follows: 

“Sec, 6334. Property ExXeMptT FRoM LEvy. 
* % * * * % « 


“(c) No OTHER PROPERTY EXEMpT.—Notwithstanding any other law of the 
United States, no property or rights to property shall be exempt from levy other 
than the property specifically made exempt by subsection (a).” 

The congressional committee reports explaining this new subsection read, in 
pertinent part, as follows: 

“Subsection (c) of this section states that no property or rights to property, 
other than the properties specifically made exempt in this section, shall be exempt 
from levy by reason of any other law of the United States. Provisions of State 
law cannot grant an exemption from levy, and this subsection makes it clear that 
no other provision of Federal law shall exempt property from levy.” 

It is the position of the Internal Revenue Service that the effect of this new 
subsection has been to nullify the exemption from levy formerly accorded unem- 
ployment-compensation benefits. This decision was reached after careful and 
thorough consideration and is reflected in the official regulations of the Treasury 
Department (sec. 301.6334-1, pt. 301 of title 26, (1954) Code of Federal Regula- 
tions.) This section provides: 


“Sec. 301.6334-1 Property Exempt From Levy 
* * * * % * ok 


“(c¢) OTHER PropertTy.—Annuity or pension payments under the Railroad Re- 
tirement Act and benefits under the Railroad Unemployment Insurance Act are 
exempt from levy. No property or rights to property are exempt from levy other 
than the property specifically exempted by section 6334 (a). No provision of a 
State law may exempt property or rights to property from levy for the collection 
of any Federal tax. Thus, property exempt from execution under State personal 
or homestead-exemption laws is, nevertheless, subject to levy by the United States 
for collection of its taxes.” 


POLICY OF THE SERVICE CONCERNING LEVIES ON UNEMPLOYMENT 
COMPENSATION BENEFITS 


Notwithstanding the legal authority which the Service considers it now has 
to levy upon unemployment-compensation payments, in recognition of the char- 
acter and purpose of such payments, it is the policy of the Service to invoke that 
authority only in flagrant and aggravated cases. Moreover, in determining 
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whether levy action should be taken in any particular case, the official instruc- 
tions require that there be a careful weighing of all the facts and circumstances 
involved, including— 
1. The amount of liability involved; 
2. The possibility of collection from other sources or by seizure and sale 
of property belonging to the taxpayer ; and 
3. Whether the taxpayer is relying upon this source of income as his 
means of chief support, and if so, whether deprivation of the amount which 
would be payable under the levy would cause undue hardship. 

As an additional safeguard to insure that this special policy is carefully 
audhered to and wisely administered, the instructions also require that the 
notice of levy must be personally signed by the Chief of the Delinquent Ac- 
counts and Returns Branch of the local district director’s office. This is in 
contradistinction to the procedure followed in the case of other types of levies 
which are approved at a lower administrative level. 

In evaluating the effects of this policy in relation to the overall operations 
of the Service, the following collection statistics may be of interest to the 
subcommittee. The Internal Revenue Service received during the calendar year 
1957 over 93 million returns and collected in excess of $82 billion. For the 
12-month period ending May 31, 1958, approximately 400,000 notices of levy 
were required to be issued or three-tenths of 1 percent of the total number of 
returns received during the calendar year. Of more significance, from such 
figures as we have been able to compile, it would appear that only 203 of these 
notices of levy applied to unemployment compensation benefits. Thus, the 
number of such cases can truly be said to be infinitesimal in relation to the 
overall enforcement program. Moreover, I feel that these figures demonstrate 
that the Internal Revenue Service is not indifferent to the fact that unemploy- 
ment is tragic in all instances and that we have, as I have indicated, endeavored 
to exercise our legal authority as sparingly as possible in connection with 
levies upon unemployment benefits. 

Before concluding my remarks on this problem, Mr. Chairman, I should like 
to comment on a point made by one witness who has already appeared before 
your subcommittee to the effect that the Internal Revenue Service would do 
well to expend more time and effort in auditing the returns of wealthy tax- 
payers, 

As is generally known, we cannot examine all tax returns. Consequently, our 
examination program, for the most part. is directed at those returns which 
are likely to be productive of the largest amount of unreported taxes. In 
order to accomplish this result, returns are classified by experienced examining 
officers in the office of each district director. Special attention is given those 
returns that appear to be most urgently in need of examination. Examples 
are personal or business returns reporting adjusted gross income above certain 
designated levels, or a combination of personal service and business income 
above certain levels. 

Furthermore, in view of our dependence upon the voluntary self-assessment 
system, and the vitally important need to strengthen and preserve it, it is 
highly essential that we examine a sufficient number of returns in all income 
brackets to keep at a high level the willingness of taxpayers to declare and 
pay the correct amount of tax, even though the amount involved in many in- 
stances nay not be overly large. This means a balanced allocation of a limited 
amount of manpower among both large and small taxpayers. In general, how- 
ever, I can assure the subcommittee that greater emphasis is placed upon the 
examination of returns that experience has shown will be most productive of 
additional tax. 

Moreover, very considerable attention is given by the Service to situations 
involving abuses in claiming deductions for entertainment and other business- 
expense accounts. Field agents are under specific instructions to take a close 
look at expense deductions claimed involving such items as club dues, entertain 
ment, travel, maintenance of automobiles, yachts, and airplanes, maintenance 
of company-supported residences, ete. 

Close attention is also given the use of alleged branch offices established in 
resort cities for the sole purpose of sending business executives to such cities for 
vacations. Another area which field agents are instructed to scrutinize closely 
involves deductions for the expenses of purported business trips by executives 
vacationing at resort hotels, expenses of hunting trips, expenses of attendance at 
sporting events in distant cities, and for other nonbusiness purposes, under the 
guise of necessary business trips. 
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The fact that the Service has long been concerned with the investigation of 
excessive expense accounts and the other practices mentioned may be established 
by the testimony of the then Commissioner of Internal Revenue in 1954 before 
the House Subcommittee on Administration of Internal Revenue Laws. This 
subcommittee was interested in abuses in these areas and the efforts being 
made by the Service to combat them. The record of the hearings before this 
subcommittee shows that intensive measures were being taken to correct these 
abuses and compel compliance where unwarranted business-expense deductions 
had been taken. I have here, Mr. Chairman, a copy of the record of that 
hearing and, with your permission, shall file it with my statement. 

Mr. Chairman, that concludes that portion of my prepared statement having 
to do with the matter of levies upon unemployment-compensation payments. 

I will turn now to the other matter in which the subcommittee has expressed 
an interest; that is, the problem of away-from-home expenses of construction 
workers. 


4. AWAY-FROM-HOME EXPENSES OF CONSTi.UCTION WORKERS—LAW AND REGULATIONS 


As I know the subcommittee and counsel are aware, this is a highly technical 
area that has been the subject of considerable litigation. 

It would, undoubtedly, consume much more time than the subcommittee would 
wish us to take to discuss the numerous court decisions that are pertinent to this 
problem. Accordingly, I will confine myself to a brief statement of the relevant 
provisions of the law and the regulations, following which I will treat directly 
of the specific aspects of this matter in which I think the subconimittee is most 
interested. 

The basic statutory provisions now applicable to this question are sections 162 
(a) and 262 of the Internal Revenue Code of 1954. Section 162 (a) provides 
for the deduction of all the ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on any trade or business. Among the 
examples of ordinary and necessary business expenses explicitly mentioned by 
Congress in that section are traveling expenses (including the entire amount 
expended for meals and lodging) while away from home in the pursuit of a trade 
or business. On the other hand, section 262 specifies that, with certain ex- 
ceptions not here material, no deduction shall be allowed for personal, living, 
or family expenses. 

The identical deduction for business traveling expenses was first enacted as 
section 214 (a) of the Revenue Act of 1921. Ever since then, Treasury regula- 
tions have, in pertinent part, interpreted this provision to the effect that travel- 
ing expenses, including the cost of meals and lodging, are deductible as business 
expenses if the trip is made solely on business, but are nondeductible personal 
or living expenses if the trip is undertaken for other than business purposes: 
that only such expenses as are reasonable and necessary in the conduct of the 
business and directly attributable to it may be deducted: and that commuters’ 
fares are not deductible. This interpretation has remained substantially un- 
changed throughout successive reenactments of the statute and, for this reason, 
has been said by the Supreme Court to possess implied legislative approval and 
to have the effect of law. 


5. LETTER OF MAY 4, 1956, AND THE PEURIFOY CASE 


One of the aspects of this situation which we understand is of interest to the 
subcommittee is the position which the Commissioner took in a letter dated 
May 4, 1956, to Congressman Mollohan, former chairman of the subcommittee. 

Discussions with members of your staff, and previous testimony in this hear- 
ing, have indicated to us that there is some question whether we have kept faith 
with the position taken in that letter, particularly in litigating the Peurifoy case 
now pending in the Supreme Court. 

I am glad to have an opportunity to make a statement as to these two matters, 
because I think there may be some misunderstanding about the 1956 letter, and 
the Service is most anxious to clear away any such misunderstanding. 

While I can understand why it may be thought otherwise, we do not think 
that, under analysis, the position taken in the Peurifoy case is inconsistent with 
that letter, and I can assure the subcommittee, in all sincerity, that there has 
been no breach of faith in any phase of our handling of that case. 

First of all, I think we would all agree that the 1956 letter did not concede 
that all employment on construction work was, by reason of the very nature of 
construction work, temporary in character. However, the taxpayers in the 
Peurifoy case did so contend. 
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One of the assumptions made in the 1956 letter was that the type of individual 
we discussed in that letter was “not regularly employed either for an indefinite 
period or at any single location.” Further, in discussing this assumption in the 
letter, it was pointed out that there was a “well-recognized difference between 
‘indefinite’ employment and ‘temporary’ employment.” The letter went on to 
say that “employment is temporary or indefinite, depending upon whether its 
termination can be foreseen within a fixed and reasonably short period of time,” 
and that “employment which is originally temporary may become employment 
of indeterminate duration.” (These statements were supported by a number of 
court decisions which were also cited in the letter.) 

This portion of the letter then concluded by saying that “while the Service 
has not attempted to prescribe any specific period as representing a temporary 
period, employment of anticipated or actual duration of a year or more at a par- 
ticular location would strongly tend to indicate ‘indefinite’ employment there 
and cases involving such an absence should be carefully scrutinized.” 

Further on in the letter it was stated that, where all of the assumed facts that 
had been previously set out in it, including the two I have just mentioned, were 
present, a construction worker would be able to establish a tax home and he, 
therefore, would be entitled to deduct the ordinary and necessary traveling and 
transportation expenses “occasioned by temporarily pursuing his business away 
therefrom.” 

While it is certainly a fair interpretation of the 1956 letter to say that, in 
the case of a construction worker, the Service ordinarily would not question an 
actual period “away from home” of less than 1 year for purposes of the deduc- 
tion, that would be true only in cases where the employment was not “indefinite” 
in the first instance because its anticipated duration was a year or more. In 
other words, the letter was intended to help in setting to rest controversies 
which would arise as to whether employment is temporary in cases involving 
an actual period of less than a year on a construction project where the em- 
ployee has taken the job with a reasonable expectation that he would not stay 
on it as long as a year. 

In contradistinction to this position, the taxpayers in the Peurifoy case urged 
that all construction work is inherently temporary and the normal tests of 
‘indefinite’ employment should not be applied to construction workers. The 
Service definitely felt that in the light of the judicial precedents on this point, 
the contentions of the taxpayers were erroneous and could not be accepted. 
Nor, for the reasons I have indicated in citing excerpts taken from the 1956 
letter, did the Service feel that it had committed itself to as broad a position 
as this. 

Secondly, 2 of the 3 periods of employment involved in the Peurifoy case ex- 
ceeded 1 year. Periods of such length, as the 1956 letter itseif indicates, were 
periods which we would regard as strongly indicative of ‘indefinite’ employ- 
ment so that careful scrutiny of all the facts would be required. 

These Mr. Chairman, are, in summary, the reasons why the Service does not 
feel that the position it has taken in the Peurifoy case is inconsistent with the 
1956 letter. 1 feel that I must limit my comments to only this phase of the 
Peurifoy case since, as you know, the case is presently pending before the 
Supreme Court. That being so, its handling at this point is under the control 
of the Department of Justice rather than the Internal Revenue Service. 

I do think I should make it clear, however, that our litigation people took 
full account of the 1956 letter at the time when the Peurifoy case was submitted 
to the Tax Court for decision. 

Something of the chronology of the litigation might be of interest 
that connection. The case had been tried before the Tax Court in December 
1955. <A proposed brief prepared in our field office to be filed on our behalf was 
received in Washington April 30, 1956, shortly before the release 
to Mr. Mollohan. 


to you in 


of the letter 
Our file shows that the proposed brief was carefully reviewed 
and revised before it was filed, on May 25, 1956, for the specifi 
forming it to the position taken in the letter. 

The decision to appeal from the adverse decision of the Tax Court was 

“ached after extended study from which it was concluded that acceptance of 
the Tax Court opinion would leave the Service with no workable criteria for 
ulministering a large segment of the travel expense aren. Aithouch thy 


* purpose of con- 


> court 
tegorically rejected the contention that all construction work is inherently 
emporary, it adopted a rationale which seemed to reject the test 


t sts established 


many prior decisions regarding the distinction between temporary and 
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definite employment. It was felt that the new rationale could not be accepted 
without an appellate test. Let me assure you that in making this decision also, 
the Service conscientiously believed that the appeal involved no conflict with 
the 1956 letter. 

It seems worth nothing that after the circuit court approved the Service position, 
the Tax Court in the Kermit L. Claunch case (29 T. C. No. 109) appears to have 
gone back to its earlier position and looked to the expectations of the worker as 
to how long a job might last and its actual duration in deciding whether to treat 
it as temporary or indefinite. 

Finally, I would like to deal with one other phase of the 1956 letter. The 
letter concluded with a statement that the Service had for some time been study- 
ing the difficult question of construction workers’ travel expenses with a view 
to publishing a comprehensive revenue ruling in that connection. 

It has now been more than 2 years since that expectation was expressed, and 
all of you know that no revenue ruling has yet been published. I can say only 
that our failure to follow through in the matter has very definitely not been 
the result of any failure to appreciate the importance of the problem or a lack 
of effort to solve it. Rather, the matter has been given long and careful study, 
and our failure to complete the project up to the present time can be best at- 
tributed to the fact that we found the subject even more difficult than we antici- 
pated at the time of the 1956 letter. 

Actually, a proposed published ruling was developed on this matter. As a 
result of many discussions which took place on the subject, however, particularly 
as to the implications which the ruling would have in other employment situa- 
tions, it was finally decided that we should ascertain the views of our field per- 
sonnel in regard to the proposed publication. Copies of it were, accordingly, 
distributed to them for comment from the standpoint as to whether the proposed 
ruling would accord with the realities of typical situations with which field 
offices are generally confronted and whether it would constitute a workable 
set of rules for everyday audit application. 

The comments received from our field offices indicated the need for a more com- 
prehensive treatment of the subject. This was a task requiring considerable 
time and effort, and which had to be undertaken along with many other extremely 
pressing assignments. 

For example, there were 214 detailed submissions made by our field offices on 
the proposed ruling. The comments included such suggestions as providing for 
more specific definitions of the words “temporary,” “indefinite,” “general area,” 
“business headquarters,” etc.; the need for a more understandable distinction 
between itinerants and nonitinerants; and suggestions for greater clarification 
of the status of unmarried workers. Of particular significance were questions 
as to whether and to what extent the ruling would have application to other 
classes of workers, including, for example, oilfield workers, agricultural laborers, 
test engineers, airline pilots, telegraph operators, and other situations. 

Despite the difficulties involving many of these and other questions that were 
raised, however, a good deal of progress had been made at the time when the 
Supreme Court granted certiorari in the Peurifoy case. The Service then felt 
that no further action should be taken in the matter for the reason that it would 
serve no purpose to proceed further along lines which the Supreme Court might 
later invalidate by whatever decision it might hand down. 

As I stated earlier, Mr. Chairman, this travel-expense question which we 
have been discussing is a much-litigated one and its content is highly complex 
and technical. For purposes of this presentation, I have tried to avoid tech- 
nieal refinements that might tend to obscure the discussion of the matters of 
greatest interest to the subcommittee. I feel that my discussion of the subject 
should be so understood in order to avoid any unwarranted application of general 
statements. 

One final comment, Mr. Chairman, if I may. Statements have been made 
during the testimony that there seems to have been a change in Service posi- 
tion on this matter, beginning in 1953. Certainly, there was no change in the 
statute or regulations, and we know of no such change in our ruling or litigation 
policy. 

This, Mr. Chairman, concludes my prepared statement. If you have questions, 
we shall do our best to answer them for you. 


Mr. Buarnix. The meetings will be adjourned for today and these 
hearings concluded subject to the call of the Chair in the event any 
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members may want to ask the witnesses any questions on something 
that we have not quite wrapped up. There may be a few more areas 
that need exploration. Subject to the call of the Chair 

Mr. Piapincer. May I interrupt one second? May I have the per- 
mission of the committee to insert appropriate exhibits in the record 
concerning the material that the staff has collected (see exhibit 1, 

153). There is also one matter we have not touched on which does 
a involve overnight and away-from-home expenses, but involves 
traveling expenses “beyond the area of customary employment (see 
exhibit 9, ». 154). 

I would like to have the permission of the committee at least to 
take this up with Mr. Winkle at the close of these hearings. 

Mr. Mraper. I would not object. 

Mr. Biatnix. Without objection, the record will be kept open for 
any statements that any interested party may wish to submit. (See 
below and appendix.) ‘Subject to the call of the Chair the subcom- 
mittee will adjourn and the hearings are concluded. 

(Whereupon, at 12: 55 p. m., the subcommittee adjourned. ) 

(The following letter was received by the chairman subsequent to 
the close of these hearings: ) 





UNITED STATES TREASURY DEPARTMENT, 
OFFICE OF COM MISIONER OF INTERNAL REVENUE, 
Washington, July 18, 1958. 
Hon. JouHn A. BLATNIK, 
Chairman, Subcommittee on Legal and Monetary Affairs, 
Committee on Government Operations, 
House of Representatives, Washington, D.C. 


My Dear Mr. BLatTniIK: During the hearings held by the Subcommittee on 
Legal and Monetary Affairs on June 27, 1958, there was considerable discussion 
as to the manner in which the various field offices of the Internal Revenue Service 
were treating away-from-home expenses claimed by construction workers as 
deductions on their Federal income-tax returns. 

The subcommittee was informed that, on the basis of inquiries made in pre- 
paring for the hearings, 59 out of 64 of our district directors’ offices reported to 
the effect that in disposing of traveling-expense cases involving construction 
workers they were following our letter of May 4, 1956, addressed to Hon. Robert 
H. Mollohan, 

As the testimony indicated, we could not be certain on the basis of the responses 
received from these inquiries as to the practices being followed in the remaining 
five district offices. Also, we agreed with the observations made during the 
hearings that the type of check we were able to make in the limited time avail- 
able might not be entirely accurate in any event and that an audit of the cases 
themselves would be the only way of ascertaining the facts with any degree of 
certainty. 

After carefully reviewing the current situation as a whole, we are forwarding 
copies of the May 4, 1956, letter, together with copies of the travel-expense por- 
tion of the statement filed on behalf of the Service with the subcommittee, to all 
regional commissioners and all 64 district directors’ offices with instructions that, 
pending the issuance of any further advice on the subject, the 1956 letter should 
be followed to the extent applicable in the disposition of cases involving the 
deductibility of away-from-home expenses of construction workers and similar 
employees. Such action represents the adoption of an interim audit policy, in 
the interest of a greater degree of uniformity, pending the decision of the 
Supreme Court in the Peurifoy case and further study of the problem with the 
aid of such clarification of the law as the opinion of the Court may provide. 

It is believed that the issuance of these instructions will go far toward the 
attainment of a greater degree of uniformity in the treatment of these expenses 
among our field offices. As was suggested in the testimony, however, because 
of the highly subjective content of the basic rule laid down by the weight of 
judicial authority, which the Service cannot ignore, and the essentially factual 
character of the cases, there are inherent limitations in the extent to which any 
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instructions can set to rest all controversies and eliminate all seeming incon- 
sistencies in treatment to the satisfaction of everyone concerned. 

In view of these considerations and for the additional reasons explained below, 
we do not consider that it would be fair, without first having made a full and 
detailed analysis of all away-from-home expense cases handled by each of our 
64 district offices, to single out any of them for special mention in terms of 
whether they had or had not been applying the letter of May 4, 1956. 

Nor, in terms of our overall workload and the other heavy demands. being 
made upon our resources, do we think that the costs of such a detailed analysis 
would be justified, particularly in view of our decision as to future adherence to 
the 1956 letter by all our field offices. 

As was explained during the hearings, the 1956 letter, although given wide 
unofficial circulation, had not been published as a revenue ruling or made the 
subject of any general instructions from the national office. Accordingly, dis- 
trict offices were not in the past obliged to follow it in auditing cases. 

If we can be of any further assistance to the subcommittee, I will be glad to 
have you advise me. 

Sincerely, 
RUSSELL C. HARRINGTON, Commissioner. 





UnrTep STaTES TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
Washington, July 18, 1958. 
Memorandum to all regional commissioners and district directors. 
Subject: Deductibility of away-from-home expenses of construction workers 
and similar employees. 

As you know, the national office has been giving considerable attention to the 
problem of the deductibility of traveling expenses of construction workers and 
similar employees, especially as to those obliged to work on widely separated 
jobs away from the area where they usually make their employment contacts 
and maintain their regular place of abode. 

As you are also aware, the Supreme Court has recently decided to review the 
decision of the Court of Appeals of the Fourth Circuit in Commissioner v. Peuri- 
foy (254 Fed. 2d 483). 

During the week commencing June 23, 1958, the Subcommittee on Legal and 
Monetary Affairs of the House Committee on Government Operations held 
public hearings on this subject, particularly as to the degree of uniformity 
among district offices in auditing returns of construction workers. A matter 
of particular interest to the subcommittee concerned the extent to which dis- 
trict offices have been following my letter of May 4, 1956, to Hon. Robert H. 
Mollohan, former chairman of the subcommittee. (That letter was given wide 
unofficial circulation, including publication in 565 CCH par. 6428 and 1956 P-H 
par 76,519. 

The general picture in that regard was outlined to the subcommittee and ut 
the same time it was made clear that the letter of May 4, 1956, did not have 
the standing of a published revenue ruling. 

It has now been concluded that the letter of May 4, 1956, should be followed 
by all offices, to the extent applicable, in the disposition of cases involving the 
deductibility of away-from-home expenses of construction and similar workers. 
That conclusion is based in part on the belief that it would be unwise to proceed 
further with our study of the problem pending such clarification of the law as 
we may obtain in the Peurifoy case. It is also predicated on the belief that 
the letter of May 4, 1956, although not as comprehensive as we would like for 
a general statement of the position of the Service, does provide an interim 
basis for a more uniform handling of audits and claims where this issue is 
involved, 

A copy of the letter of May 4, 1956, is attached, together with an excerpt from 
a statement filed on behalf of the Service during the course of the subcommit- 
tee hearings. The letter of May 4, 1956, should be interpreted in the light of 
the statement, and both should, therefore, be studied by personnel engaged in 
handling travel expense cases of the type here involved. Particular atten- 
tion is invited to that portion of the statement beginning with the second para- 
graph on page 11 and running through the end of page 12, as to the distinction 
between “indefinite” and “temporary” employment. 
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In the absence of a controlling court decision to the contrary, the policy which 
all offices are here instructed to follow will remain effective pending the issu- 
ance of further instructions on the subject. 

Finally, there is attached for your information a copy of a letter which is 
being sent Hon. John A. Blatnik, chairman of the subcommittee, advising him 
of the issuance of these instructions. 

It is urged that technical advice be requested in all cases where the appli- 
cation of the letter of May 4, 1956, is unclear. 


RUSSELL C. HARRINGTON, Commissioner. 














APPENDIX 


Exuisit 1.—StTATEMENT OF Hon. HAMER H. BupbGk, A REPRESENTATIVE IN CON- 
GRESS FROM THE STATE OF IDAHO, ON H. R. 11129 


Mr. Chairman and members of the committee, I appreciate the opportunity 
of submitting this statement to the Committee on Government Operations. 

I would like to invite the committee’s attention to the provisions of H. R. 
11129. This legislation, which I have introduced, provides as follows: 

“That (a) part III of subchapter B of chapter 1 of the Internal Revenue 
Code of 1954 (relating to items specifically. excluded from gross income) is 
amended by redesignating section 121 as section 122, and by inserting after 
section 120 the following new section: 

“ “Sec. 121. UNEMPLOYMENT BENEFITS. 

“Gross income does not include amounts received by an individual with 
respect to his unemployment.’ 

“(b) The table of sections for such part III is amended by striking out the 
last line and inserting in lieu thereof the following: 

“ ‘See. 121. Unemployment benefits. 
“ ‘See. 122. Cross references to other Acts.’ 

“Sec. 2. The amendments made by the first section of this act shall apply with 
respect to taxable years beginning on or after January 1, 1955.” 

Most employers are compelled by law to pay 2.7 percent, or a lesser figure, 
depending on experience, into the unemployment insurance fund of the State. 
The fund is regulated by the Federal Government and when the employees of 
such employers are unemployed they (the employees) receive unemployment 
benefits from the fund. 

Long before this Government program was set up, railroad employees, and I 
assume other employees, joined private associations and made voluntary con- 
tributions to an unemployment fund handled by the association. The contribu- 
tions were made, and are now being made, exclusively by the employee and not 
by the employer, as in the Government program. If an employee is off work, 
he receives unemployment benefits from the fund. In the Government program, 
the employee is, in effect, allowed a deduction, as the employer does not report 
the contribution of 2.7 percent (or a lesser figure) as employee’s wages in the 
taxable income of the employee nor does the employee report such contributions 
in his year’s taxable income. 

Now to the second step, when the benefits are drawn as a result of unemploy- 
ment, the employee whose employer is under the Government program need not 
include the unemployment benefits in his yearly income. Just exactly the 
opposite of the above occurs in the non-Government program under recent rulings 
of the Internal Revenue Service. Not only is the employee precluded from 
receiving a deduction for payments into the privately operated fund, but now 
the Internal Revenue Service takes the position that he must include benefits 
received as a result of unemployment as a part of his yearly taxable income. 

The Internal Revenue Service is currently attempting to make collections of 
taxes on unemployment benefits not only from persons presently employed but 
also from those living on unemployment benefits from the private organization, 
and is even attempting to collect from the widows of employees who have pre- 
viously received unemployment benefits. It appears to me that this is a dis- 
crimination favoring a Government compulsory program as against a private 
voluntary program. 

If anything, it seems to me that the favoritism should be on the side of the 
employee who makes his own payments without any deduction therefor rather 
than favoring the employee whose payments are made entirely by the employer 


and not included as part of the employee’s income. The equities would seem 
to be entirely on the side of the former. 
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I submit that the only result of this discrimination, and I wish to emphasize 
definitely that I feel it to be discrimination, will be that the private voluntary 
organization of employees will be driven out of existence and they will, through 
a discriminatory tax program, be forced to participate in a Government program. 
Such a result by operation of our tax laws appears to me to be totally alien to 
our system; and I am sure such a result was never intended when the Congress 
enacted the unemployment compensation program, 

As a footnote, it seems to me the Internal Revenue Service has been incon- 
sistent in that in a number of cases in Idaho taxpayers have been advised by 
the district director in Idaho that their payments into the private fund were not 
deductible from yearly income. The Director informed them : 

“Section 39.23 (a) [Sic. (29.23 (a) )]—15 of Regulations 118 states in part that 
certain expenses ‘may be deducted under section 28 (a) (2) only upon condition 
that: (1) It has been paid or incurred during the taxable year for the produc- 
tion or collection of income which if and when realized will be required to be 
included in income for Federal income tax purposes.’ ” 

Apparently the above, by implication, says that because the unemployment 
compensation benefits would not be included in income, the payments into the 
fund cannot be allowed to be deducted from income. This ruling of the Director 
was in 1955, and now the same office says that the unemployment compensation 
benefits are to be included in income. 








ExHipir 2.—Letrer From Cariis A. CALDWELL, ATTORNEY, POCATELLO, IDAHO, 
TO JEROME §S. PLAPINGER, JuLY 8, 1958, WiTH ENCLOSURE RE COMMUTA- 
TION EXPENSES 


PocaTELLo, IpaHo, July 8, 1958. 
LEGAL AND MONETARY AFFAIRS SUBCOMMITTEE, 
Congress of the United States, House of Representatives, 
Washington, D.C. 
(Attention : Jerome 8. Plapinger, counsel.) 


DEAR Mr. PLAPINGER: Please find enclosed my written entry for the record. 

I appreciate the opportunity I have been given to take part in these hearings 
and to submit this written matter. 

I enjoyed the hearings very much and learned a great deal from them. 

I also want to thank you for the cooperation and help you gave me and am 
glad I had the opportunity of meeting you. 

With best personal regards. 

Sincerely, 
CaALLis A. CALDWELL. 


To the Legal and Monetary Affairs Subcommittee of the 85th Congress of the 
United States: 


I wish to submit this document to be made a part of the record in the recent 
hearing before this subcommittee on the disallowance of away-from-home ex- 
penses for heavy-construction workers. I want to, first, thank this bedy for 
allowing me to submit this entry and to state my appreciation therefor. 

We have a unique situation here in southeastern Idaho—particularly in the 
area surrounding the Atomic Energy Commission project. All the heavy-con- 
struction workers taking part in the construction at the AEC project travel long 
distances to work. They leave home each morning and return home at night. 
There is quite a controversy as to whether or not these men should be allowed 
to deduct their traveling expenses to and from work. Both the agents of the 
Bureau of Internal Revenue in this district and the electricians union are trying 
to conscientiously and fairly interpret the law. If this were one individual, an 
isolated case, perhaps the proper procedure would be to run a test case and let 
the courts determine the answer. However, this is a situation in which hundreds 
of men are involved, and a case would take 2 or 3 years to run through. It would 
cause an undue hardship on the electrical-construction workers, and neither the 
agent of the Internal Revenue Department nor the advisers to the labor union 
would know exactly what to do in the meantime. Because of this situation and 
because of the fact that both sides wish to do the proper thing, it has been agreed 
that the question be submitted to Washington for ruling. 

In southeastern Idaho there are no large cities. In that area, commonly re- 
ferred to as southeastern Idaho, there is a small agricultural area in the neigh- 
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borhood of the Snake River. <A portion of this is irrigated land and the remain- 
ing is used for dry farming. The area to the south has been nicknamed ‘The 
Desert.” The name “The Desert” aptly describes this particular area, as 
there are hundreds of square miles of wasteland with very little habitation 
and practically no vegetation. In the agricultural area on the rim of the desert 
are three cities: Idaho Falls, Blackfoot, and Pocatello. Idaho Falls has a 
population of approximately 20,000. Blackfoot has a population of approximately 
5,000, and Pocatello has a population of approximately 26,000. Because of the 
rurality of the State of Idaho, large pools of skilled labor are not possible in any 
one municipality as there is not enough heavy construction in any one locale to 
support such a pool. Nevertheless, in the large area of southeastern Idaho 
there is enough heavy construction to support a small labor pool in Idaho Falls 
and a small labor pool in Pocatello. When any construction project of any 
appreciable size is undertaken, it requires a number of skilled heavy-construction 
workers. No one locale can supply adequate numbers; therefore, they are drawn 
from various localities. Because of their geographic location and the fact that 
they are the largest cities in the area (even though they are very small in com- 
parison with eastern metropolitan areas), these heavy-construction electrical 
workers have settled in Pocatello and Idaho Falls, [daho. Several years 
ago the Atomic Energy Commission of the United States of America took pos- 
session of a piece of land in desert, approximately 40 miles long and 12% 
miles wide. This piece of land was selected as one of the sites in the United 
States where experiments would be made with atomic energy. At the time 
this project was begun, the Atomic Energy Commission announced publicly (in 
the newspapers) that there would be no housing developments near the area 
as they wished the area to be isolated. They established their office in Idaho 
Falls and built a highway through the desert to this AEC project. Since that 
time, there has been great activity at the AEC site, and many wonderful discov- 
eries and experiments have been performed. This area has remained isolated 
and there have been no housing projects or developments. All of the employees, 
both those employed permanently by the project itself and the construction 
workers building various installations, live either in Idaho Falls, Blackfoot, or 
Pocatello. The particular workers involved in our question are the electrical 
workers. 
1. METHOD OF EMPLOYMENT 


These electrical workers have two union offices: one in Idaho Falls and one 
in Pocatello. As soon as a contractor is successful in his bid with the Govern- 
ment for the construction of an installation at the AEC project, he immediately 
contacts the union offices and tells them how many men he will need in the 
various skills. The union office then makes a contract with the contractor as 
to the rate of pay and the amount the various workers will be paid for traveling 
expenses. These arrangements for traveling expenses are very important to 
the men, as they must travel long distances to get to the AEC project. (Keep 
in mind that there are no living facilities on the desert project, and the Govern- 
ment does not want them there.) For instance, it is 70 miles from the city of 
Pocatello to the main gate and, after they get to the main gate, the men may 
have 30 or 40 more miles to travel within the project, depending on what par- 
ticular installation they are working on. When a contractor needs large num- 
bers of these skilled workers, he does not contact the men individually but con- 
tacts the office of the labor union and asks for a specific number of men. A 
contract is then signed by the contractor and the union as to the wages and, if 
the site of the work is more than 10 miles from the office of the labor union, 
the traveling expenses to be paid. All such contracts are for the construction of 
a particular structure, and are terminated when the structure has been com- 
pleted. All such contracts have a provision wherein a specific period of time is 
allowed for the construction work, and all contain a penalty if this schedule 
is not met. The men know, before they report for duty, the maximum duration 
of their job. Even then, the men know that they will not be working continuously 
during that period. During the construction of the project, various stages of 
the construction will necessitate that certain types of workers be laid off for 
various periods. For instance, when the contractor reaches a phase of the 
work where there is a lot of concrete pouring to be done he will release the 
electrical workers, steamfitters, plumbers, and carpenters for a period long 
enough to allow the concrete work to be done. Then, later, he will arrive at a 
stage where he will release the concrete workers and let some of the others 
work. As all these contracts are on competitive bid with the Government (and 








156 INTERNAL REVENUE SERVICE 


not a cost plus), they use the men only when they need them. All such jobs 
are temporary. 

When the contract has been completed, the contractor releases the construc- 
tion men working on his particular installation, and those who live in Idahe 
Falls report back to their labor-union office and those who live in Pocatelle 
report. back to the Pocatello office. The men who have just been released have 
their names placed at the bottom of the available list and wait until their names 
have worked their way to the top of the list. When their name is again at 
the top of the list and some contractor asks for electrical workers, they will 
again get a chance to go out on a job. When they again get an opportunity te 
go out on a job, it might be to work for a contractor at the AEC desert project ; 
it might be to work on an installation at the Monsanto phosphate plant in Soda 
Springs, Idaho; it might be to work on some project in the city of Pocatello; or 
some other project within the radius of 100 or 150 miles. Sometimes the 
projects a particular man will go out on will last a week, sometimes a month, 
sometimes a year, but the average is around 3 or 4 months. These electrical 
workers we are concerned with have their homes in Pocatello. Most of them 
own their own homes. Their families live in these homes, and their children 
go to school in the city schools. Some of them have been here all of their lives. 

The Bureau of Internal Revenue now insists that these men include the money 
they receive as traveling expenses in their gross income, but will not allow 
them to deduct 1 cent for traveling expenses. No change in the law is necessary 
to allow these expenses, as the law allows ‘all the ordinary and necessary ex- 
penses paid or incurred during the taxable year in carrying on any trade or 
business.” After listening to the oral testimony given in this matter, it is plain 
that it was the intention of Congress to allow such expenses to be deducted and, 
after hearing the Mollohan letter discussed, it is quite clear that Congress was 
led to believe that the Department of Internal Revenue also considered this type 
of traveling expenses as a deductible item. 

CALLIS A, CALDWELL, 
Attorney for International Brotherhood of Electrical Workers, 
Local Union 449, Pocatello, Idaho. 





ExHIsITt 3.—LetTreR From Hon. Russe_t C. HARRINGTON TO Hon. Ropert H 
MOLLOHAN, DATED MAy 4, 1956 


TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
Washington, May 4, 195: 
Hon. Ropert H. MOLLoHAN, 
House of Representatives, Washington, D. C. 


My Dear Mr. MOLLOHAN: This is in further reference to your letter of March 
21, 1956, concerning the deductibility of traveling expenses incurred by iron- 
workers and others employed on construction work. In our letter of April 11, 
1956, we stated our general rule on this question and advised you we would 
write you further. 

It is understood that the following situation is typical of many such cases: 
A taxpayer (1) follows his trade as, for example, a welder; (2) is not regularly 
employed either for an indefinite period or at any single location; (3) is not au 
itinerant worker; (4) is a member of the local union in a particular city; (5) 
maintains his residence in or near that city; (6) has a business reason for 
working elsewhere, such as a shortage of work in that city; (7) accepts em- 
ployment elsewhere for various periods, none of which exceeds 1 year at any 
particular location; (8) procures such employment through his union; and (9) 
evidences an intention to treat the city in or near which his residence is located 
as his regular place of business or employment by keeping in touch with the 
employment situation there either through his local union or otherwise. 

Generally speaking, a taxpayer’s “home” for purposes of the traveling expelise 
provisions of the Internal Revenue Code is his place of business or employment. 
A more accurate description of “tax home” in the case of nonitinerant construc- 
tion workers is the city or general area in which they usually work. 

However, if such a taxpayer’s employment is temporary and so widely scattered 
that there is no particular city or other reasonably confined area in which he 
usually works, then his business headquarters may be considered as his “tax 
home.” Such factors as the location of a taxpayer’s residence, the place where 
he makes his employment contacts, and the locality to which he returns on the 
termination of temporary employment, should be taken into consideration in 
determining whether a taxpayer has such a business headquarters. 
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Itinerant workers are those who customarily move from one job to the text, 
‘do not maintain a fixed place of abode, and are not regularly associated with 
any particular locality. Their “tax home” is wherever they happen to be work- 
ing. There is no basis upon which they can establish any other locality as a 
business headquarters for tax purposes. 

There is a well-recognized difference between “indefinite” employment and 
“temporary” employment. Henry C. (Warren v. Commissioner (13 T. ©. 205) ; 
Fohn D. Johnson v. Commissioner (8 T. C. 308). Employment is temporary or 
indefinite, depending upon whether its termination can be foreseen within a 
fixed and reasonably shore period of time. Employment which is originally 
temporary may become employment of indeterminate duration. Arnold P. Bark 
v. Commissioner (6 T. C. 851). While the Service has not attempted to pre- 
scribe any specific period as representing a temporary period, employment of 
anticipated or actual duration of a year or more at a particular location would 
strongly tend to indicate “indefinite” employment there and cases involving such 
an absence should be carefully scrutinized. 

A taxpayer who is employed for an indefinite period at a particular business 
location is “at home” there. But a taxpayer who is only temporarily employed 
at a particular business location may be “‘away from home,” provided he can 
show that he has a “tax home” elsewhere. 

The decision of the Supreme Court in Commissioner vy. Flowers (326 U. S. 
165 (Ct. D. 1659, C. B. 1946-1, 57)), involves a taxpayer with employment for 
an indefinite period at a regular post of duty. There, the expenses were in- 
curred for transportation between the taxpayer’s residence and his regular 
post of duty and for living expenses incurred at that post of duty. The Court 
said that such expenses were not “incurred in pursuant of business’ because 
the employer did not require the taxpayer to travel in order to perform his 
duties and, therefore, concluded that such expenses were nondeductible living 
and personal expenses. 

It is recognized that the employment of construction workers is of necessity 
composed of a series of jobs, the duration of which may depend upon the size 
of the project but more often is governed by the length of time required to 
complete the particular phase of the project on which the taxpayer is employed. 
In cases involving construction workers, therefore, the facts may show that the 
taxpayer (1) has a “tax home” (his usual place of employment or, in the ab- 
sence thereof, his business headquarters) and (2) is temporarily employed away 
from such “tax home.” 

Where the expenses involved are those incurred for transportation between 
the “tax home” and a temporary employment location (or between temporary 
employment locations) and for meals and lodging at such a temporary location, 
they are “incurred in pursuit of business.” (For the tax treatment of expenses 
incurred by a construction worker who, on intervening nonworking days, some- 
times returns to his family and residence from his temporary place of employ- 
ment, see the next to the last paragraph of Rev. Rul. 54—497, C. B. 1954-2, 75, 
and the answer to the second question appearing on p. 4 of Publication No. 300 
entitled “Deductions for Traveling and Transportation Expenses.” ) 

Thus, the Flowers decision and those taking a similar approach, to the extent 
they hold expenses are not “incurred in pursuit of business” because the em- 
ployer did not require the taxpayer to travel in order to perform his duties, do 
not constitute precedents to be followed in determining the deductibility of 
transportation and traveling expenses incurred by construction workers whose 
‘ases involve facts similar to those set forth in the second paragraph of this 
letter. 

Accordingly, it is the opinion of this office that where the facts set out in the 
second paragraph of this letter are present, a construction worker will be able 
to establish a “tax home” (his usual place of employment or, in the absence 
thereof, his business headquarters) and will therefore be entitled to deduct the 
ordinary and necessary traveling and transportation expenses occasioned by 
temporarily pursuing his business away therefrom. 

If a construction worker has a city or general area where he usually works, 
it is clear that such place constitutes his “tax home” and serves as the point of 
origin for determining his traveling expenses while “away from home.” 

If a nonitinerant construction worker has no particular city or other reason- 
ibly confined area where he usually works, the cumulative effect of all the facts 
set out in the paragraph referred to will, it is believed, show that the taxpayer 
has a business headquarters which may be considered his “tax home.” There 
may be situations, however, where the facts in a particular case differ somewhat 
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from those set out in such paragraph. In these instances, it will be necessary 
for the appropriate examining and reviewing officers to exercise sound judgment 
in arriving at a conclusion as to whether, in the light of the principles set forth 
above, the expenses are allowable. 

A copy of this letter is being transmitted to the Regional Commissioner, Cin- 
cinnati, Ohio, for his guidance in deciding cases involving deduction of traveling 
expenses claimed by construction workers. 

We appreciate your concern on this subject and believe you will be interested 
to know that the national office of the Internal Revenue Service has, for some 
time, been studying this difficult question with a view to publishing a compre- 
hensive revenue ruling in that connection. 

Very truly yours, 
RUSSELL C. HARRINGTON, 
Commissioner. 





